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APPELLEES' STATEMENT OF QUESTION PRESENTED 


Appellant, a foreign corporation, had for approximately 20 
years complied with the statutory requirements concerning the licens- 
ing of motor fuel importers in the District of Columbia, including the 
requirement of naming a resident general agent. Accordingly, it had 
for that length of time been issued such licenses. In connection with 
its sworn application for a current license, however, it refused to com- 
ply with said statutory requirements, as a result whereof its appli- 
cation was rejected. Thereafter appellant filed a verified complaint 
for injunctive and other relief and a motion for preliminary injunction. 
In support of the latter, it filed an affidavit in which it denied having 
ever had a resident general agent in the District of Columbia. 

In the view of appellees, the sole question presented to this 
Court is: 

Was not the lower court, having considered the complaint, the 
other pleadings on file, the governing statute, and the licensee's prior 
applications for license, correct in denying the motion for preliminary 


injunction and dismissing the complaint? 
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BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 
On June 19, 1957, appellant herein, a foreign corporation, 
filed a complaint in the United States District Court for the District 
of Columbia (App. 2-5) seeking injunctive and other relief. More 
particularly, appellant sought (1) to enjoin the District of Columbia 


from restricting or interfering with appellant's importation and dis- 





tribution of motor fuel within the District of Columbia, (2) a mandatory 
order requiring appellees to approve its application for an importer's 
license and to issue such license, and (3) a judgment dectaring appellant 
to be entitled to a renewal of its importer's.license. 

Appellant filed with its complaint a "Motion for Temporary 
Injunction and Declaratory.Judgment". Attached to:the motion and in 
support thereof was the affidavit of Edward W. Lang, appellant's Vice 
President, wherein it was averred "4. Plaintiff does not now have, nor 
has it at any time had, a 'resident general agent’ in the District of 


Columbia." 


Appellees opposed the Motion for Temporary Injunction and 


Declaratory Judgment and, in support thereof, submitted the affidavit 
-of John C. Ahearn, Assistant Assessor of the District of Columbia, to- 
gether with Exhibits "A" through "E", incorporated therein by reference. 
The affidavit (App. 9-16) sets forth in detail the background relating to 
-appellant's application for, and appellees ultimate denial of, a motor 
-fuel importers license for the period commencing July 1, 1957, which 
denial gave rise to the subject litigation. ~ In essence, the background 
is chronologically set forth in outline form below: 
‘a. By letter dated May 9, 1957, appellees 

advised appellant that its motor vehicle fuel 

importer's license and bond would expire on 

June 30, 1957,. and that its application for 

license for the period July 1, 1957 - June 30, 

1958, should be filed not later than June 15, 
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1957. Also, that letter set forth in detail 
~ the information required in connection. with 
the ‘application. (App. 11, 12) 


- “Appellant thereafter submitted its spll- 
he for license which on June 6, 1957, was 
returned for the several reasons set forth in 
- appellees' letter bearing that date. - One reason 
for the refurn of appellant's application was 
based.on its answer to Question No. 12 of the, 
application which required the name of the 
appellant's resident general agent and which 
‘.' appellant had-answered as follows: "NONE 
.’ Limited Agent, United States Corporation Co., 
'. °1111 National Press: Building, WRINEED, 

D: C.". (App. 13-14). 


a Under the date of. Gite 11, 1957, appellees’ 
addressed a letter to appellant, referring the 
latter to appellees' letter of June 6, 1957, 
(App. 13-14) and the matter requested therein. 
Additionally, the letter of June 11, 1957 di- 
rected appellant's attention to Article 26, 
Section 2, of the Police Regulations of the 
District of Columbia, which provides that: 


"Every licensed importer shall 
designate a local representative and main- 
tain a local office or place of business 

.. within the District of Columbia, and every 
change of address shall be reported within 
10 days of such change to the Assessor of 
the District of Columbia." (App. 17-19) 


d. Thereafter, appellant's application was re- 
submitted to appellees for consideration. On 
June 13,1957, a final letter was addressed to’ 
appellant advising that its application was re- 

- jected for the reasons previously outlined in 
the letters of June 6 and June 11, 1957. (App. 15- -16) 


The Ahearn affidavit also contains the ‘having averments: 





"The plaintiff, herein, has been operating 
as a licensed importer of motor vehicle fuel 
for approximately twenty years in contemplation 
of and in accordance with the provisions of the 
Act of Congress of April 22, 1924, as amended, 
(Sec. 47-1901, et seq., D. C. Code, 1951), and 
the regulations of the Commissioners of the 
District of Columbia promulgated thereunder. 
Plaintiff's applications as filed were adminis- 
tratively determined to meet the requirements 
of Section 47-1903, D. C. Code, 1951, and named 
a resident general agent in the District of Columbia. 
The last application filed by plaintiff, designating 
a resident general agent, was in connection with 
the license under which it is now operating. It 
was not until after denial of its claim for a fran- 
chise tax refund, filed on January 4, 1956, for 
the year 1952, and on January 6, 1956, for the 
year 1953, was argued in the District of Columbia 
Tax Court, that plaintiff questioned the necessity 
for so naming a resident general agent in the 
District of Columbia." 


Following the hearing on appellant's motion for preliminary 
injunction and declaratory judgment, the lower court on June 28, 1957, 
filed a memorandum opinion (App. 26) and on July 2, 1957, entered an 
order for judgment denying plaintiff's motion and dismissing the com- 
plaint. (App. 27-28) | 


STATUTES INVOLVED 
Act of April 23, 1924, 43 Stat. 107, ch. 131, § 3, as amended 
by the Act of August 17, 1937, 50 Stat. 678, ch. 690, Title Il, § 3; 
Section 47-1903, D. C. Code, 1951: 


ie 





Sec. 3. Section 3 of said Act is hereby amended 
to read as follows: 


"Sec. 3(a) No person shall bring into, or 
produce, refine, manufacture, or compound 
in the District of Columbia motor-vehicle fuel 
to be used by him or to be sold, bartered, de- 
livered for value, or exchanged for goods, and 
. no person shall engage in the business of importer 
of motor-vehicle fuels in the District of Columbia 
unless such person is the holder of an unrevokéd 
license authorizing him so to do issued by the 
Commissioners. The application for such license 
shall contain (1) the name of the applicant; (2) the 
name under which the applicant intends to transact 
business and the name and place of business of the 
local representative; (3) the location of the appli- 
cant's place of business; (4) the date such business 
was established; and (5) any other information re- 
quired under regulations promulgated by the Com- 
missioners of the District of Columbia. In case 
the applicant is a corporation, the application shall 
also contain the corporate name, place, and time 
of incorporation, and the names of the officers and 
directors, and, if a foreign corporation, the name 
of its resident general agent, and in case the 
applicant is a partnership the names and addresses of 
the several persons constituting the partnership. 
Such application shall be signed and sworn to by the . 
owner of such business, if owned by an individual; 
by the partners, if owned by a partnership; or by 
the president and secretary of the corporation, or 
by its manager or resident general agent, if owned 
by a corporation. At the time of applying for such 
license the applicant shall pay to the collector of 
taxes as an annual license fee the sum of $5 and shall 
file with the Commissioners of the District of Col- 
umbia a bond in the form td be prescribed by said 
Commissioners, in the approximate sum of three 
times the average monthly motor-fuel tax due from 
said such importer during the next preceding twelve 
months, or estimated to be so due in the next succeed- 
ing twelve months, to be executed by a surety company 


ade 


duly licensed to do business under the laws: of. 
the District of Columbia, payable to the District 
of Columbia and conditioned upon the prompt 
payment of any and all taxes and penalties, 

levied and imposed in sections 1 and 3 of this 
Act, to the collector of taxes of the District of 
Columbia, and generally upon faithful compliance 
with the terms of this Act by such importer: 
Provided, That in no case shall such bond be less 
than $5, 000 nor niore than $20,000. 


"(b) Upon filing such application and bond and 
the payment of the fee, the assessor shall issue to 
such applicant a license which shall authorize the 
applicant to engage in the business of importer of 
motor-vehicle fuels for one year unless such license 
is sooner revoked. 


'(c) If any importer fails, refuses, or neglects 
to file the monthly report within the time required 
by section 4, or to pay the tax within the time re- 
quired by section 6, there shall be added to such 
tax an amount equal to the sum of 20 per centum 
of the amount of such tax, and the assessor shall 
promptly notify the importer and the bonding com- 
pany by notice sent by registered mail to such 
importer requiring him to show cause why the license 
should not be revoked. If in the opinion of the 
assessor the importer fails within ten days after 
the mailing of such notice to show that failure to file 
the monthly report or to pay the tax as the case 
may be within the time required was-due te accident or 
justifiable oversight, the assessor shall forthwith 
revoke such license. Any importer whose license 
has been revoked shall not be issued another license 
for twelve months following the date of said revo- 
cation. 


"(d) Before any person whose license has been re- 
voked may/obtain another license to engage in the 
business of importer of motor-vehicle fuels, such 
person shall pay all delinquent taxes and penalties 
due hereunder remaining unpaid by him." 


abe 
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The denial of appellant's motion for preliminar 
=—“fantion and dinnlasal of tre cOmplaikt 
_ ‘Was proper under the law and the facts. 

Point I of appellant's argument treats solely of its claimed 
right to a preliminary injunction and the impropriety of the lower . 
court's refusal to issue the same. Following the refusal of an in- 
junction below, appellant filed in this Court a "Motion for Injunction 
Pending Appeal" which motion was allowed. It follows that appellant 
has now been accorded the very same relief denied by the lower court. 
Under such circumstances it would appear clear beyond dispute that 
the subject matter of Point I of appellant's argument is moot in every 
respect. Nevertheless, out of an abundance of caution, appellees 
submit the following for the purpose of showing the absolute baseless- 
ness of appellant's claimed right to injunctive relief. 

Appellant is a ere corporation which has for some twenty 
years engaged in the business of importing motor vehicle fuel into the 
District of Columbia. The Motor Fuel Tax Act, approved April 23, 
1924, 43 Stat. 106, et seq., as.amended, Section 47-1901, et seq., 
D.C. Code, 1951 Ed., provided for the control, regulation and licen- 
sing of the business of importing motor vehicle fuel into the District 


of Columbia. 


aie 


The Act of 1924 imposed a tax of two cents per gallon "on all 
motor-vehicle fuels within the District of Columbia, sold or otherwise 
disposed of by an importer, or used by him in a motor vehicle operated « 
for hire or for commercial purposes." Section 3 of that Act required 
each importer of motor vehicle fuel to file with the District Assessor 
a certificate showing, among other things, the name of the importer, 
the names and addresses of the several persons constituting the asso- + 
ciation or partnership and, if the importer was a corporation, "the 
corporate name under which it is authorized to transact business, the 
names and addresses of its principal officers, resident general agent, 
and attorney in fact." The foregoing language of Section 3 was amended ? 
by the Act of August 17, 1937, 50 Stat. 678, ch. 690, Sec. 47-1903, 
D.C. Code, 1951, but the requirement that a corporation designate a 
resident general agent was retained in the amended version, Congress 
adding the phrase "if a foreign corporation" just before the words "the 
name of its resident general agent", so that, as amended, Section 3 of 
that Act (Section 47-1903, D.C. Code, 1951) provides in pertinent part: 

(a) No person shall bring into, or produce, refine, ce 
manufacture, or compound in the District of Columbia y 
motor-vehicle fuel to be used by him or to be sold, 

bartered, delivered for value, or exchanged for goods, “- 
and no person shall engage in the business of importer 4 
of motor-vehicle fuels in the District of Columbia un- 
less such person is the holder of an unrevoked license 


authorizing him so to do issued by the commissioners. 
The application for such license shall contain (1) the 


x. 








name of the applicant; (2) the name under whichthe _. 
applicant intends to transact business and the name 
and place of business of the local representative; 

(3) the location of the applicant's place of business; 

(4) the date such business was established; and (5) 
any other information required under regulations 
promulgated by the commissioners of the District 

of Columbia. In case the applicant is a corporation, 
the application shall also contain the corporate name, » 
place, and time of incorporation, and the names of i 
the officers and directors, and, if a foreign corpor- 
ation, the name of its resident general agent, and in 
case the applicant is a parteership the names and 
addresses of the several persons constituting the 
partnership. Such application shall be signed and 
sworn to by the owner of such business, if owned by . 
an individual; by the partners, if owned by a partner- 
ship; or by the president and secretary of the corpor- 
ation, or by its manager or resident general agent, 

if owned by a corporation, * * *'* (Emphasis supplied) 


With the single exception of its application for license for 
the year commencing July 1, 1957, appellant had always stated under 
oath in its several applications for an importer's license the name 
and address of a "resident general agent" (App. 10) as required by 
the provisions of the statute just quoted. With respect to the latest 
application, (App. 19-21), although requested on a number of occa- 
sions to do so, (App. 11-16), appellant declined to furnish the re- 
quired information and its application was rejected (App. 16). In 
the face of the foregoing, appellant filed in the lower court, in sup- . 
port of its motion for preliminary injunction, etc., the affidavit of 
Edward W. Lang, one of its vice-presidents, in which it is stated, in 


paragraph 4 thereof, "Plaintiff does not now have, nor has it at any 


{Gs 





time had, a 'resident general agent’ in the District." (App. 6-8). 

The lower court, in its memorandum opinion, itive up the foregoing 
with particularity (App. 26). Whether by intent or otherwise, the fact 
is that on some ewenty occasions appellant, in connection with its appli- 
cations for license, purported under oath to — a resident general 
agent in the District of Columbia (App. 10, 26) and now in this case, 
likewise under oath (App. 7), denies that it ever had any such resident 
general agent in the District of Columbia. 

The foregoing raises a serious question as to appellant's right 
to relief, particularly in a court of equity. In the lower court, it was 
wanetny the highest type, af équitable relief, the granting of which was 
properly refused by that court. | It now asks this Court to set aside that 
ruling. Both below and here it is a basic prerequisite that appellant 
come into court with clean hands. Appellant's repeated declarations 
under oath that it had a resident eeaeral agent in the District should 
estop it from now denying that fact. 

Moveover, there was before the lower court for its considera- 
tion another matter which further supports its determination of the 
case. In its memorandum opinion (App. 26) the court concluded, 
inter alia, that ire wie "* * * no showing not only of irreparable 
injury, but indeed, of no injury at all * * *, If it is subsequent tax 
liability the plaintiff is disturbed about -- with reference to that, 
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there is an adequate remedy at law when that time comes, if ever." 
And while appellant's tax liability is not mentioned or even referred 
to in its brief, it is only its tax liability that under lies the instant 
suit. The affidavit of John C. Ahearn (App. 9-11) discloses that it 
was not until after appellant's claim for refund of franchise taxes 
paid in two prior years had been denied, and after a tax suit in- 
stituted by appellant in the tax court had been tried, that appellant 
questioned the necessity for naming a resident general agent in the 
District of Columbia. In addition, Affiant Lang, in paragraph number 
" of his affidavit, states: | 

"7. I verily believe that the defendant has 

sought to impose the requirement of a resident 

general agent on foreign corporations for the pur- 

pose of imposing on them, and on this plaintiff in — 

particular, a taxable status under the District of 

Columbia Corporation Franchise Tax Law, whereas 

such foreign corporations might otherwise enjoy 

exempt status under the provisions of section 47- 

1551 C. 24 (h)(2) of said law.'' (App. 7) 

As appears from the record filed in this Court in this case and 
in the record filed in this court in the tax case, District of Columbia 
v. Cities Service Oil Company, No, 14, 238 (R. 280), no decision in 
the tax suit had been entered when appellant instituted the instant suit 
in the court below. The principal contention in the tax proceeding is 


1 the subject years being 1952 and 1953, the claims therefor having 
been filed on January 4, 1956 and January 6, 1956, respectively. 


sti 


that appellant did not have, during the years 1952 and 1953, a resident 
general agent in the District of Columbia. -Here it is contended that 
notwithstanding the provisions. of Section 47-1903, D.C. Code, 1951, 
appellant is not required to maintain a resident general agent in the 
District of Columbia and that it has never had any such agent in the 
District of Columbia. The fact is, however, as appears from the fore- 
going, appellant was in pursuit of what it considered to be an adequate 
remedy at law when it commenced the instant action. And while 
appellant strives to disassociate its action in the tax court from the 
instant suit, the primary issue in both revolves around the construc- 
tion of that statute, particularly the provisions therein respecting a 


resident general agent. 


Accordingly, appellant's application for injunctive relief for 


the purpose of compelling the appellees to issue it a motor fuel im- 
porter's license, reduced to its simplest terms, was a maneuver to 
either (1) circumvent the effects of an adverse decision intthe District 
of Columbia Tax Court, or (2) to place appellant in a position where it 
would not be required to pay an income and franchise tax for future 
years. Neither of these purposes could support appellant's claimed 
right to mandatory injunctive relief. Indeed, it is obvious that its 


claim of irreparable damage is spurious. 





It is believed that the foregoing demonstrates conclusively 


that appellant's claimed-right to equitable relief was totally devoid 


of those elements upon which such a claim must be bottomed. Thus, 
appellant sought equity without doing equity; sought equity at a time 
when it had an adequate reme dy at law which it had instituted and 
which was pending determination; sought equity after refusing to 
comply with the unambiguous and reasonable statutory requirements 
' respecting an application for a motor fuel importer's license -- 
which requirements it had complied with on approximately twenty 
prior occasions and sought equity under conditions savoring of un- 
clean hands and under facts completely wanting in equity. 

This court and courts generally have repeatedly declared 
that the granting or denial of a preliminary injunction rests in the 
sound discretion of the court. One seeking an exercise of the 
court's discretion has the burden of alleging and proving facts con- 
stituting irreparable damage. Allegations which are merely conclu- 
sions of law or fact do not sustain that burden. Pacific States Box 
and Basket Company v. White, 296 U.S, 176, 185, 56 S.Ct. 159, 

80 L. Ed. 138; In re South State Street Bldg. Corp., 140 F. 2d 363. 

In treating of that question, this Court, in the case of 
National War Labor Board v. Montgomery Ward & Co., Inc., 79 
U.S. App. D.C. 200, 202, 144 F.2d 528, cert. denied 323 U.S. 774, 


said: 
=13= 





" * * * A plaintiff cannot confer jurisdiction to 
review even commonplace administrative action 
by a nere forecast that he will be irreparably in-. 
jured if the court does not intervene. He must 
allege facts which support his forecast. * * *" 


See also: Utah Fuel Co. v. National Bituminous Coal Commission, 
et al., 306 U.S, 56; State Corporation Commission of Kansas v. 
Wichita Gas Commission (1934), 297 U.S. 561, 548.Ct. 321, 78 
L. Ed. 500. 

The complaint herein recites no facts from which it may fairly 
be concluded that irreparable injury will result unless a preliminary 
injunction is issued. 

" * * * Suitors may not resort to a court of equity 

to restrain a threatened act merely because it is 

illegal or transcends constitutional.powers. They 

must show that the act complained of will inflict upon 

them some irreparable injury. * * *" 

United Fuel Gas Co. v. Railroad Commission of 


entuc ’ U, S, 300, 310, fs 8. Ct. 150, 
» Ed, 390." 
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ARGUMENT . 
IL. 


The lower court unquestionably had the right to 
ismiss cause below. 


The court below, by way of a memorandum opinion which in- 
corporated its findings of fact and Sodeiuetons of law, disposed of 
appellant's cause of action on three stated ssomilist 

BP There was a discrepancy between the sworn affidavit of 
appellant's vies president and the sworn anetieations heretofore filed 
by appellant for a period of twenty years; 

2. The statutory requirement of Section 47-1903, D.C. Code, 
1951, that a motor fuel importer in the District of Columbia desig- 
nate and maintain a resident general agent is mandatory; and 

3. Appellant made ''no showing not only of irreparable in- 
jury but, indeed, of no injury at all." | 

Considered separately or together, the foregoing grounds un- 
questionably constitute sufficient basis for the court's sua sponte 
dismissal. 

It is significant that the lower court predicates its dismissal 
first upon the discrepancy between the sworn stained of appellant's 
vive president and appellant's applications for license over a twenty 


year period of time. The court, after personally examining appel- 


a 


lant's applications, correctly concluded that appellant for almost 
twenty years designated a "resident general agent" in the District of 
Columbia. Bearing in mind that in the lower court appellant was 
seeking equitable relief, there can be no question but that the lower 
court, confronted as it was with what it deemed to be an expression 
of bad faith on the part of the appellant, had inherently the right to 
sua sponte dismiss the action and declare an end to the matter. 
American Ballbearing Co. v. Adams, 222 F. 967, reversed Kardo 
Co. v. Adams, 231 F. 950, 146 CCA 146; Pollack v. Aspbury, et al 
(N. Y., 1953), 14 FRD 454; Foster v. Natimal Biscuit Co. (1940), 
31 F.Supp.: 553. 

The cotaniian cited by the appellant, Mayo v. Lakeland 
Highlands Canning Co. (1939), 309 U.S. 310, 84 L.Ed. 774; 60 S.Ct. 
517; Brown v. Quinlan, Inc. (CCA 7, 1943), 138 F.2d 228; Public 
Service Commission v. Wisconsin Telephone Co. (1932), 289 U.S. 
67, 77 L.Ed. 1036, 53 S.Ct. 514; and Hunter v. Atchison T. & S. F. 
Ry. Co. (1951), 188 F.2d 294, 299, are all distinguishable from the 
instant case. None of the cited cases is concerned with the good 
faith and clean hands of the party seeking equitable relief. By appeal- 
ing to the equitable jurisdiction of the lower court, the complainant 


is presumed to, and in fact required to, come with clean hands. This 


ancient precept of the chancery court is recognized as being the most 





fundamental in equity jurisprudence. In short, it means that a party 


shall be denied relief should his conduct have been inequitable. 


Precision Instrument Mfg. Co. v. Automotive Maintenance Machinery 
Co., 324 U.S. 806, 89 L.Ed. 1381, 65 S.Ct. 993, rehearing denied 
325 U.S. 893, 89 L. Ed. 2005, 65 S.Ct. 1189. Indeed this doctrine 
or maxim need not be invoked; the Court will act sua sponte. Bell 
and Howell Co. v. Bliss (CCA 7), 262 F. 131. 

In the last mentiobned case, supra, which is on "all fours" 
with the instant case, the plaintiff filed a complaint in equity together 
with a motion for a temporary injunction. The defendant appealed 
from the granting of the temporary injunction and the court of appeals 
reversed this order and dismissed the complaint assigning the conduct 
of the plaintiff as one of the reasons. 

The court said: 

"Appellant, however, also asks us to dismiss 

the suit for the various reasons assigned. But our 

right to so dismiss, even though the injunctional order 

be vacated, is challenged by appellee, who urges that 

on appeal from an interlocutory injunctional order 

this court is without authority to direct a dismissal. 

"While many cases may be found where the 

appellate courts refused to consider the question of 

dismissal (and for good reasons in those cases), the 

question of the right to dismiss upon a proper showing 

is not debatable. Smith v. Vulcan Iron Works, 165 

U.S. 518, 17 Sup.Ct. 407, 41 L.Ed. 810; In re Tampa 


Suburb Railroad Co., 168 U.S. 583, 18 Sup.Ct. 177, 
42 L.Ed. 589. 





"Especially are we justified in considering the 
motion to dismiss, on the present appeal, for the 
facts upon which dismissal is asked also necessarily 
bear upon the question of the alleged abuse of judicial 
discretion in granting the injunctional order. 


* * * 


"The complainant, entering a court of equity, 
must come with clean hands. Nor is this court, as 
argued by counsel for appellees, limited, in applying 
this maxim, to a case where the Iniquitous action is 
one of which the moving party may personally complain. 
The rule thus invoked need not be pleaded atall. In 
fact, it is not a matter of defense primarily. Courts 
apply it, not to favor a defendant, but because of the 
interest of the public; courts act sponte sua. 10 
R.C.L. 390; Memphis Keeley Institute v.. Leslie E. 
Keeley, 155 Fed. 964, 84C.C.A. 112, 16 L. R.A, 
(N. S.) 921; Weeghman et al v. Killifer et al, 215 
Fed. 289, 131 C.C. A. 558, L. R.A. 1915A, 820; 
Larscheid v. Kittell, 142 Wis. 172, 125 N.W. 442, 
20 Ann.Cas. 576." 


A very succinct discussion of a trial court's duty when con- 
fronted with unclean hands by a party seeking affirmative equitable 
relief is found in Sisson v. Janssen, 244 Iowa 131, 56 N. W. 2d 30, 
in the following language: 


"* * * The maxim ‘he who would come into equity 
must come with clean hands' has been said to be 
based-on grounds of public policy and protection of 

the integrity of the court, 30 C.J.S., Equity, § 93; 

on ‘conscience and good faith,‘ 19 Am. Jur., Equity, 
470. It will, in a proper case, be invoked by the court 
though neither party pleads it. ‘Courts apply it, not 
to favor a defendant, but because of the interest of the 
public’. Bell & Howell Co. v. Bliss, 7 Cir., 262 F. 
131, 135; Minzesheimer v. Doolittle, 60 N. J. Eq. 394, 
45 A. 611. It is of course a doctrine which may be 
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invoked only to prevent affirmative equitable relief. 
Spitler v. Perry Town Lot & Improvement Co., 189 
Iowa 709, 711, 179 N. W. 69. It ‘expresses rather — . 
a principle of inaction than one of action. It means 
that equity refuses to lend its aid in any manner to 

one seeking its active interposition, who has been 
guilty of unlawful or inequitable conduct in the matter 
with relation to which he seeks relief.' 30C.J.S., 
Equity, § 93, page 476, note 88; 19 Am. Jur., Equity, 
§ 473; Strahan v. Strahan, 205 Iowa 92, 217 N. W. 436. 


"" * * * We know af no case that holds the maxim 

merely condemns acts violative of statute and acts 

malum in se. We think it means ‘that equity refuses — 

to lend its aid in any manner to one seeking its active 

interposition, who has been guilty of unlawful or in- 

equitable conduct in the matter with relation to which 

he seeks relief', and that 'the maxim is based on ton- 

science and good faith.' 30C. J.S. Equity, § 93." 

See also, Renaud Sales Co., Inc. v. Davis (CCA 1, 1939), 104 F.2d 
683; Cochran v. Burdick et al., 67 App. D.C. 87, 89 F.2d 831; and 
Memphis Keeley Institute et al. v. Leslie E. KeeleyInstitute et al., 
6 Cir., 155 F. 964, 16 L. R.A. (N.S.) 921. 

Furthermore a trial court has inherent power to sua sponte 
dismiss a cause of action upon the failure of a plaintiff to show facts 
sufficient to give any right to relief. In a very carefully considered 
opinion of the Circuit Court of Appeals of the Third Circuit, in 
Knights of the Ku Klux Klan, Inc. v. Monmouth Pleasure Club Assn. , 
Inc. (1929) 34 F.2d 730, that court stated this principle of law as fol- 


lows: 
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"The appellant says that the courterred . 
in dismissing the bill without a motion to dismiss 
having been filed by the defendants. That is, the 
court could not of his own motion dismiss the bill 
‘under the facts of this case. 


"There are certain conditions under which 
the court may do so on its own motion. Admittedly, 
it may do so when the pleadings and all the facts be- 
fore the court show that it is without jurisdiction, 
but there is no contention here that the court did not 
have jurisdiction. A court may dismiss a bill on its 
own motion also because it fails to state a cause of 
action or allege facts, when taken as true, which enti- 
tle the plaintiff to relief. Fougers v. Jones (C.C.)- 
66 F. 316; In re Miley (D.C.) 187 F. 177; Philadelphia 
Trust, etc., Co., v. Merchantville, 74N.J.Eq. 330, 
69 A. 729." 


Appellant herein filed a verified complaint seeking equitable 
relief on the claimed grounds of irreparable damage. The lower 
court, ware text appellant, pursuing its remedy at law, had pre- 
viously filed a petition for refund before the District of Columbia Tax 


Court, and recognized that the instant cause was obviously outside the 


field of equitable cegnizance. The lower court concluded that there 


was no showing "not only of irreparable injury but, indeed, of no in- 
jury at all." The court then pointedly concluded: 
"If it is subsequent tax liability the plaintiff 
is disturbed about---with reference to that there is 
an adequate remedy at law when that time comes, if 
ever." 


Finding no equity in appellant's application for relief the court, 


sua sponte, under well established principles, dismissed the cause. 
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Atlas Life Ins. Co. v. W.I. Southern, Inc. 306 U.S. 563, 59 S; Ct. 
657; 83 L. Ed. 987; Mathews v. Rogers, 284 U.S. 521, 52 S.Ct.. 217, 
76 L.Ed. 447; Duignan v. U.S., 274 U.S. 195, 47S.Ct. 566, 71 L. Ed. 
996; Singer Sewing Machine Co. v. Benedict, 229 U.S. 481, 33 S.Ct. 
942, 57 L.Ed. 1288. 

In Douglas v. Jeannette, 319 U.S. 157, 63 S.Ct. 877, 87 L. Ed. 
1324, the Supreme Court considered a federal district court's refusal 
to enjoin the enforcement of a city ordinance. The Supreme Court 
held that while want of equity did not defeat the court's jurisdiction, it 
could, in the discretion of the court, be objected to on its own motion. 
That Court said in part: 

"Notwithstanding the authority of the district 

court, as a federal court, to hear and dispose of the 

case, petitioners are entitled to the relief prayed 

only if they establish a cause of action in equity. 

‘Want of equity jurisdiction, while not going to the 

power of the court to decide the cause, Di Giovanni 

v. Camden Ins. Assn., 296 U.S. 64, 69; Pennsylvania 

v. Williams, 294 U.S. 176, 181, 182, may neverthe- 

less, in the discretion of the court, be objected to on 

its own motion. Twist v. Prairie Oil Co., 274 U.S. 

684, 690; Pennsylvania v. Williams, supra, * * *" 

The lower court's right to dismiss appellant's cause of action 
is unassailable. Faced with a serious question of appellant's integrity, 
aware that appellant was already engaged in the prosecution of its 
remedy at law, and satisfied that statutory provisions of Section 47- 


1903, D.C. Code, 1951 and Article 26 of the Police Regulations for 
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the District of Columbia were utterly free from ambiguity and manda- 


tory, the court rightly perceived at once that appellant had no cause 
of action and it accordingly dismissed the action. 
ARGUMENT 
IL 
Appellant's previous applications for license for 
a peri appr tely twenty years 
were properly considered below. —_— 

Appellant's final contention is that the court below erred in 
considering applications by appellant for license as a motor fuel im- 
porter filed with the appellee over a period of approximately twenty 
years. 

Nowhere in the record, however, does it appear that any 
objection to the consideration of such applications was ever brought 
to the attention of the court below. Appellant should, therefore, not 
be permitted to urge such objection here. See Donovan v. Brown, 
75 U.S. App. D.C. 93, 124 F.2d 295; Boyle, et al. v. Hand, 88 U.S. 
App. D.C. 178, 187 F. 2d 362. ) ag 





But, even if it was error to examine and consider such appli- es 


cations, appellant was manifestly not prejudiced thereby because the 


very facts disclosed on such examination had been declared in the 4 
affidavit of John C. Ahearn (App. 9-10) by the following language: = 
» 
‘ 
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"The plaintiff, herein, has been operating as a 
licensed importer of motor vehicle fuel for approxi- 
mately twenty years in contemplation of and in accord- 

. ance with the provisions of the Act of Congress of April 
22, 1924, as amended, (Sec. 47-1901, et seq., D.C. 
Code, 1951), and the regulations of the Commissioners 
of the District of Columbia promulgated thereunder. 
Plaintiff's applications as filed were administratively 

> determined to meet the requirements of Section 47-1903, 
D.C. Code, 1951, and named a resident general agent — 
in the District of Columbia. The last application filed 
by plaintiff designating a resident general agent, was 
in connection with the license under which it is now 
operating. * * *"* (App. 10) 


Moreover, the prior applications upon which licenses were 
issued to appellant to import motor fuel intothe District of Columbia 
were fully discussed during the hearing on the motion for a prelimi- 


nary injunction. 


CONCLUSION 
Inasmuch as appellant, on the basis of its representations 
that it had a "resident general agent" in the District of Columbia, had, 


over a period of approximately twenty years, been issued licenses to 


a import motor fuel into the District of Columbia, the court below, after 
‘ consideration of the sworn affidavit of appellant's Vice President that 
. appellant had never had any such resident general agent in the District 


of Columbia, did not err in denying the motion for preliminary in- 


t junction and dismissing the complaint. The judgment of the District 
; 


< as 


Court should, therfore, be affirmed... 


CHESTER H. GRAY, 
Corporation Counsel, D. C., 


MILTON D. KORMAN, 
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Corporation Counsel, D. C., 

HUBERT B. PAIR, 
Assistant Corporation 
Counsel, D. C., 

JOHN A. EARNEST, 
Assistant Corporation 
Counsel, D. C., 

WILLIAM W. PAVIS, 
Assistant Corporation 
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Attorneys for Appellees, 
District Building, 
Washington 4, D. C. 
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SUPPLEMENTAL MEMORANDUM FOR APPELLEES 


PRELIMINARY STATEMENT | 
" On May 29, 1958, this Court affirmed, per curiam, the judgment 


of the court below denying appellant's motion for preliminary injunction 


5 and declaratory judgment and dismissing its complaint for injunctive and 
- other relief. 

4 

i Appellant filed a petition for a rehearing, and on June 20, 1958, 
@ 


this Court, by order, sua sponte, granted appellant leave to file within a 


time specified, a memorandum in regard to the merits of its case before 


the District Court. Disposition of the petition for a rehearing was de- 


ferred. 

The appellees submit this memorandum in reply to the memo- 
randum submitted by appellant in accordance with this Court's order of 
June 20, 1958. 


STATEMENT OF THE CASE 
Appellant, a foreign corporation, has, for approximately twenty 
years, engaged in the importation of ess vehicle fuels into the District 
of Columbia by authority of a license issued yearly by the District pur- 
suant to Section 3 of the Motor Vehicle Fuel Tax Act, as amended (§ 47- 
1908, D. C. Code, 1951), which reads: 


"'(a) No person shall bring into * * * the 

. District of Columbia motor-vehicle fuel.* * * to 
be sold * * * and no person shall engage in the 
business of importer of motor-vehicle fuels in 
the District of Columbia unless such person is 
the holder of an unrevoked license authorizing 
him so to do issued by the commissioners. The 
application for such license shall contain (1) the 
name of the applicant; (2) the name under which 
the applicant intends to transact business and the 
name and place of business of the local repre- 
sentative* **, In case the applicant is a corpo- 
ration, the application shall also contain the 
corporate name, place, and time of incorporation, 
and the names of the officers and directors, and, 
if a foreign corporation, the name of its resident 
general agent * **, Such application shall be 











signed and sworn to by * * * the president and 
secretary of the corporation, or by its manager 
or resident general agent, if owned by a corpo- 
ration * * *," 


Appellant applied for, but was denied, a motor-vehicle fuel im- 
porter's license for the year commencing July 1, 1957, because it failed 
to state on the application for such license the name of a resident general 
agent. 

Appellant thereupon filed a complaint for injunctive and declara- 
tory relief, alleging, among other things, that it does not have, and has at 
no time had, a resident general agent in the District of Columbia, and that 
there is no requirement of law that a foreign corporation have a resident 
general agent as a condition precedent to the issuance to it of a motor- 
vehicle fuel importer's license. 

With its complaint, appellant filed a motion for a preliminary 
injunction seeking pendente lite the same relief sought in the complaint. 
The motion was supported by affidavit of its vice president wherein it was 
averred, as in the complaint, that appellant has been a licensed importer 
of fuel oil into the District of Columbia for approximately twenty years 
and that it at no time had a resident general agent in the District of Co- 
lumbia. 

Appellees opposed the motion for preliminary injunction with 


the affidavit of John C. Ahearn, Assistant Assessor of the District of Co- 





lumbia, and other exhibits including copies of correspondence with ap- 
pellant and a true and correct copy of Article 26 of the Police Regulations 
of the District of Columbia. In the affidavit of John C. Ahearn it was 
averred that, during the twenty years of its operations in the District of 
Columbia, appellant, in making applications for license, designated a 
resident general agent. 

In its disposition of the motion for preliminary injunction, the 
court below observed that, while appellant's vice president stated ina 


sworn affidavit that appellant '' * * * does not now have, nor has it at 


any time had, a ‘resident general agent’ in the District," an examination 


of appellant's applications disclosed that for almost twenty years it had in 
fact designated itself as resident general agent. The court below then 
made its order which reads: 


“This matter came on for hearing on 
plaintiff's motion for a temporary injunction 
and declaratory judgment. Upon consider- 
ation thereof, of the memorandum of points 
and authorities in support of and in opposition 
to, said motion together with the affidavits 
and other pleadings on file herein, as well as 
an examination of certain records maintained 


by the defendants, including previous appli- 
cations filed by plaintiff for an importer's 


license, and of oral argument by counsel for 
all parties in open court, it is, by the Court, 
this 2d day of July 1957, in accordance with 


the memorandum opinion filed by the Court 
herein, 








"ORDERED: 


1. That plaintiff's motion for preliminary 
injunction and declaratory judgment be, and the 
same is, hereby denied, and 

2. That the complaint filed herein be, and 
the same is hereby, dismissed." 


ARGUMENT 


The dismissal of the complaint was correct 
procedure, because under no theory 
did it state a claim upon which relief 
could be granted. 


In its consideration of the motion for preliminary injunction, the 
court below had before it (1) the complaint wherein it was alleged, among 
other things, that appellant, a foreign corporation, had for approximately 
twenty years engaged in the importation of fuel oil into the District under a 
license issued pursuant to the provisions of Section 47-1903, D. C. Code, 
1951, and that it does not now, and did not at any time during that period, 
have a resident general agent, (2) the motion for preliminary injunction 
and a supporting affidavit wherein it was averred, as in the complaint, that 
appellant does not now have, nor has it at any time had, a resident general 
agent in the District of Columbia, and (3) the affidavit of the Assistant 
Assessor of the District of Columbia, wherein it was averred that during 


the twenty years of its importation of fuel oil into the District of Columbia, 


appellant, in making applications for license, designated itself as resident 
general agent, and that such applications were administratively determined 
to meet the requirements of Section 47-1903, supra. 

It appears from the complaint, the motion for preliminary in- 
junction, and the affidavit of appellant's vice president that appellant's 
principal contention in support of its claimed right to injunctive and declara- 
tory relief was that Section 47-1903, supra, does not require that a foreign 
corporation engaged in the importation of oil into the District shall have a 
resident general agent. 

As pointed out by this Court in its decision of May 29, 1958, the 
inescapable fact is, however, that for approximadely twenty years, appell- 
ant stated under oath on successive applications for license that it hada 
resident general agent and named itself as that agent. Appellant thereby 
represented to the appellees that it maintained an office in the District for 
every purpose of the statute. But more than this, Section 47-1903, supra, 
requires in language too clear for construction the designation of a resident 
general space as a condition precedent to the issuance of a license toa 
foreign corporation to import motor fuels into the District of Columbia. 

The court below was, therefore, aware of the whole case of 
both appellant and apgellees and was, therefore, for the purpose of assuring 
a proper exercise of the court's discretion, privileged, in its consideration 


of the motion for preliminary injunction to go into the merits of the case as 





disclosed by the complaint, by the affidavits in support of and in opposition 


to the motion, and by the other exhibits. To this end the court below was 


privileged to resolve the issues of law or of fact and to pass upon the 
TAL cao 


ana” as it did, in respect to the existence or non-existence of equity. 
Under the circumstances, even if the dismissal of the complaint was error, 
which is not admitted, a reversal would be a useless formality. 

It is now well settled that, upon consideration of a motion for 
preliminary injunction, the court may, sua sponte, dismiss the complaint 


when it appears that plaintiff has failed to state a claim upon which relief 


can be granted. See, in this connection, Knights of the Ku Klux Klan, Inc. 


v. Monmouth Pleasure Club Ass'n., Inc, 1929, 34 F. 2d 730, 732 (3d. Cir. ), 
where it was said: 


"The appellant says that the court erred 
in dismissing the bill without a motion to dis- 
miss having been filed by the defendants. That 
is, the court could not of his own motion dis- 
miss the bill under the facts of this case. 


"There are certain conditions under which 
the court may do so on its own motion. Ad- 
mittedly, it may do so when the pleadings and 
all the facts before the court show that it is 
without jurisdiction, but there is no contention 
here that the court did not have jurisdiction. 

A court may dismiss a bill on its own motion 

also because it fails to state a cause of action 

or allege facts, when taken as true, which en- 
title the plaintiff to relief. Fougers v. Jones 
(C.C.) 66 F. 316; In re Miley (D.C.), 187 F. 177; 


Philadelphia Trust, etc., Co. v. Merchantville, 
T4N. J. Eq, 330, oo A. 729." 





To the same effect is Standard Oil Co. of Texas v. Lopeno Gas 
Co. (5th Cir.), 1957, 250 F. 24 504. There, upon consideration of a 
motion for a preliminary injunction, the court, without any hearing on the 
merits, granted a permanent injunction. On appeal, it was held that the 
trial court committed no error since the record disclosed no genuine issue 
of materialfact. Said the court at page 510: 
"It is settled beyond controversy that if, 

at the hearing on an application for preliminary 

injunction, the evidence shows clearly that the 

plaintiff has not stated a claim upon which relief 


can be granted and cannot state such a claim, 
the court should dismiss the plaintiff's complaint. 


Mast, Foos & Co. v. Stover Mfg. Co., 177 U.S. 

485, a5, 20S. Ct. 708, 44L. a 856. That 

long established practice is akin to the more 

modern practice of granting a summery judgment 

when there is no genuine issue as to any material 

fact. Rule 36, F.R.C. FP. *** * 
Appellant says, however, that the dismissal of the complaint deprived it of 
the opportunity to take depositions, examine appellees’ records, or avail it- 
self of other pretrial fact-finding techniques. But, by its own admission, 
the substance of what appellant expected to establish from information ob- 
tained as a result of such procedures was (1) that a "resident general agent" 
has no function under the Motor Fue! Tax Law, (2) that appellees have ap- 
proved applications of other oil companies which did not name a resident 
general agent, (3) that many oil companies maintain their records outside 
the District and that representatives of the District regularly travel to the 


place where such records are maintained for the purpose of inspection, 





(4) that appellant maintained its records in an office outside of, and a sub- 
stantial distance from, the District and that it would be unreasonable and 
impracticable to maintain such records in the District, and (5) that the 
District has not called on appellant to deal: with it in respect to any license 
through a "resident general agent. " 

A short answer to these contentions is that not only does Section 
47-1903 require that a foreign corporation applying for a license to import 
motor fuel into the District of Columbia designate a resident general agent, 
but in recognition of this requirement of the statute, appellant for twenty 
years designated itself as such agent. And although the term “resident 
general agent" is not defined in the statute, the term is nevertheless sus- 
ceptible of precise definition. a 

It is elementary law that a general agent is one authorized to act 
for his principal in all matters concerning a particular business or employ- 
ment. See 18 Words and Phrases, pp. 166-171. In 23 Am. Jur. - 

‘Foreign Corporations" - § 546, p. 555, it is said that a "general agent" 
within the meaning of a statute concerned with foreign corporations is "one 
who is authorized to transact all the business of the principal at a particular 
place or of a particular kind generally." It is alse said: 
"Sec. 547. A resident agent means an agent 
residing either permanently or temporarily for 


the purpose of his agency, and does not embrace 
a mere transient agency." 
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A “resident general agent" for the purposes of Section 47-1903, 
supra, is, therefore, one resident in the District of Columbia with authority 
to act for his principal in all matters pertaining to the business of import- 
ing motor-vehicle fuel oil into the District of Columbia. 

And what matters pertaining to the business of importing such 
oil into the District require the concern and attention of a "resident general 
agent"? Perhaps the most important matter is that of obedience to the 
command of Section 47-1907, which reads: 

*The records of all purchases, receipts, 
sales, other dispositions, and uses of motor- 
vehicle fuel of every importer, distributor, or 
dealer shall, at all times during the business 
hours of the day, be subject to inspection by 
the assessor and the collector of taxes of the 
District of Columbia, or by their duly authorized 
agents or by any other agent duly authorized by 
the Commissioners to make such inspection. 
(Apr. 23, 1924, 43 Stat. 107, ch. 131, § 7; 
Aug. 17, 1937, 50 Stat. 676, ch. 690, title I, 
§ 5.)" 

Appellant says however that, with the knowledge of appellees, , 
it has never maintained any records in the District of Columbia of its local 
transactions and that agents of appellees have traveled substantial distances 
from the District for the purpose of examining such records. 

This argument is not unlike that made in Greater Kampeska 
Radio Corp. v. Federal Communications Comm., 1939, 71 App..D. C. 117, 
108 F. 2d 5. There the licensee contended that, because the commission 


had in the past ignored its many and repeated violations of the law, such 


violations should not thereafter be considered on the question of the licen- 
see's qualifications and character. The Court said at page 119: 


"* * * This argument has much the same 
substance as would a contention that because 
an indulgent judge had repeatedly granted pro- 
bation to a confirmed criminal, he would be 
barred from considering the criminal's past 
record, when he next committed a crime and 
again applied for probation." 


See, also, in this connection, National Hospital Service v. Jordan, 76 U. S. 


App. D. C. 26, 128 F. 2d 460. 


And so it is here, even though appellant, by false swearing, has 


been able to avoid compliance with the law for a period of approximately 
twenty years, it cannot be seriously contended that appellant has thereby 
acquired a vested right to continue to avoid compliance with the clear pro- 
visions of the law. 

The Congress could not have intended, as suggested by the 
appellant, that such records of transactions in the District of Columbia 
should be maintained outside its territorial limits because, unless such 
records are constantly available for inspection, one of the most important 
purposes of the Act would be defeated. Certainly, the Congress could not 
have intended that the Assessor and the Collector of Taxes of the District of 
Columbia, or their authorized agents, should be required to travel, whether 
to Arlington, Virginia or to Galveston, Texas, in order to inspect the 


records of transactions in the District of Columbia of a foreign corporation. 
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See, in this connection, Article 26 of the Police Regulations of the District 
of Columbia (Motor Vehicle Fuel Tax) which appears at pages 17-19 of the 


joint appendix. 


CONCLUSION 
In view of the foregoing, it is respectfully submitted that ap- 
pellant’s memorandum in support of the merits of its case before the District 
Court establishes nothing so much as the complete absence of merit, which 


is to say that the dismissal of the complaint was proper. 
Respectfully submitted, 


CHESTER H. GRAY, 
Corporation Counsel, D.C., 


MILTON D. KORMAN, 
Principal Assistant 
Corporation Counsel, D. C., 


HUBERT B. PAIR, 
Assistant Corporation 
Counsel, D. C., 


Attorneys for Appellees, 
District Building, 
Washington 4, D. C. 
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STATEMENT OF QUESTIONS PRESENTED 


The question is whether in a suit to compel the District 
to issue a gasolene importer’s license to plaintiff the 
Court below should have denied plaintiff a preliminary 
injunction against interference with its marketing of gaso- 
lene in the District upon its showing that it had been a 
licensed marketer for 20 years past, had paid all taxes 
due the District and was willing to deposit a corporate 
surety bond to secure payment of taxes pendente lite, and 
that plaintiff would be substantially forced out of business 


in the District if not permitted to continue operations. 


A second question is whether the court was justified in 
taking extrinsic proof without plaintiff’s consent and in 
dismissing the complaint on the merits before answer when 
such relief was not asked for by the defendant, and when 
the court had before it only plaintiff’s motion for a pre- 
liminary injunction. 














Jurisdictional Statement 
Statement of Case 

Statutes and Rules Involved 
Statement of Points 
Summary of Argument 


1. A preliminary injunction pendente lite should be 
granted on a showing of irreparable damage to the 
applicant if such relief were denied, especially 
where no prejudice would befall the defendants .. 


2.A motion for a preliminary injunction does not 
submit the case for determination on the merits 
and an order of dismissal entered on such motion 
is erroneous 


3. The court below improperly considered facts and 
evidence outside of the papers which were sub- 
mitted on the motion, without the consent of the 
plaintiff, and without an opportunity for plaintiff 
to challenge or respond to such evidence 
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IN THE 


United States Court of Appeals 


For rae Disrricr or CoLtumsBia Crecuir 


No. 13,990 


CITIES SERVICE OIL COMPANY, a corporation, 
Appellant 


Vv. 


ROBERT E. McLAUGHLIN, ET AL., Commissioners of 
the District of Columbia and KENNETH BACK, 
Assessor for the District of Columbia, Appellees 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The plaintiff herein, a Pennsylvania corporation, sued 
the Commissioners and Assessor of the District of Columbia 
(App. 2) to compel the issuance to the plaintiff of a motor 
fuel importer’s license which had been denied the plaintiff 
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(App. 4). Jurisdiction of such a suit is inherent in the 
District Court and is further conferred by Title 11, Section 
306, of the District of Columbia Code of 1951, Act of June 
25, 1948, C. 646, 62 Stat. 930, Title 28 United States Code 
‘ Sections 1331 and 1332. Concurrently with the filing of 
the suit, the plaintiff applied for a preliminary injunction 
restraining the defendants, pendente lite, from interfering 
with plaintiff’s importation and sale of motor fuel in the 
District of Columbia (App. 5-9). The District Court had 
jurisdiction of the Motion under Rule 65 of the Rules of 
Civil Procedure. This motion was denied, and the com- 
plaint dismissed by the court below (App. 26, 27-28) and 
appeal has been taken to this Court. Jurisdiction to review 
is conferred on this Court by Act of June 25, 1948, c. 646; 
62 Stat. 929; U.S.C.A. Title 28, See. 1292, and by Rule 73 
of the Rules of Civil Procedure. 


STATEMENT OF CASE 


“The plaintiff herein filed a complaint (App. 2-5) seeking 
to enjoin the defendants from interfering with plaintiff’s 
operations as an importer and distributor of motor fuels 
in the District of Columbia and seeking to require the 
defendants to renew a motor fuel importer’s license which 
the plaintiff had held for the twenty consecutive years 
(App. 5) up to the date of the application for renewal 
which was denied by the defendants. The complaint and 
the affidavit filed by the plaintiff in support of its motion 
for a preliminary injunction allege that defendants had 
arbitrarily, capriciously and unlawfully refused to renew 
plaintiff’s motor fuel importer’s license, that if such license 
were not renewed and if plaintiff were not permitted to 
maintain the sale and delivery of gasolene in the District 
of Columbia, the plaintiff and its customers and dealers 
would sustain great loss and irreparable injury, and that 
plaintiff was willing to furnish assurance, in the form of 
a surety pond, of payment of all motor fuel tax which 
might become due during such period as it might be per- 
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mitted to conduct operation pending determination of 
the suit by the court. 


The court below denied the plaintiff’s motion for a 
preliminary injunction and went on to dismiss the complaint 
on the merits. This Court granted an injunction pending 
appeal, 


STATUTES AND RULES INVOLVED 


Although the court below properly had before it only 
the question of whether or not a preliminary injunction 
should be granted, it nevertheless proceeded to dismiss 
the complaint on the basis of its interpretation of Section 
3 of the Act of Congress of April 23, 1924, as amended, 
43 Stat. 107; 50 Stat. 678, which appears in Section 47-1903 
of the D. C. Code of 1951. The relevant provision reads 
as follows: | 


‘‘(a) No person shall bring into, . . . the District 
of Columbia motor-vehicle fuel ...to be sold... and 


no person shall engage in the business of importer of 
motor-vehicle fuels unless such person is the holder of 
an unrevoked license . . . issued by the commissioners 
- In case the appellant is a corporation the applica- 
tion shall also contain the corporate name (etc.) ... 
and, if a foreign corporation, the name of its resident 
general agent, .. .”’ 
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STATEMENT OF POINTS 
Point I 


A Preliminary Injunction Pendente Lite Should be Granted 
on a Showing of Irreparable Damage to the Applicant if 
Such Relief Were Denied. Especially Where No Prejudice 
Would Befall the Defendants. 


Point II 


A Motion for a Preliminary Injunction Does Not Submit the 
Case for Determination on the Merits and an Order of Dis- 
missal Entered on Such Motion Is Erroneous. 


Point Il 


The Court Below Improperly Considered Facts and Evidence 
Outside of the Papers Which Were Submitted on the Mo- 
tion, Without the Consent of the Plaintiff, and Without an 
Opportunity for Plaintiff to Challenge or Respond to Such 
Evidence. 


SUMMARY OF ARGUMENT 


On the showing of irreparable damage to plaintiff if it 
were not permitted to continue to do business in the District 
of Columbia and in the absence of proof of prejudice to 
the defendants if such right were continued pendente lite, 
the court below was required, as a matter of law, to grant 
the preliminary injunction. 


The lower court had before it for determination plaintiff’s 
motion for a prelimimary injunction. The motion was 
made on the complaint and a supporting affidavit and it 
was opposed by an affidavit filed on behalf of the defend- 
ants. The Judge’s action should have been confined to 
consideration of the papers submitted on the motion and 
the entry of an order granting or denying the motion. 
Instead, the Court, without plaintiff’s consent, examined 
records and documents outside the filed motion papers, and 
entered an order which not only denied the motion, but 
also dismissed the complaint on the merits. Appellant 
contends that the court’s examination of outside proof and 
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entry of an order dismissing the complaint violated the 
requirements of a fair trial and due process, and of itself 
requires reversal of the order below. 


ARGUMENT 
Point I 


A Preliminary Injunction Pendente Lite Should be Granted 
on a Showing of Irreparable Damage to the Applicant if 
Such Relief Were Denied. Especially Where No Prejudice 
Would Befall the Defendants. 


A clear showing of irreparable damage was made in the 
instant case. The complaint (App. 1-4) and affidavit sub- 
mitted in support of plaintiff’s motion for a preliminary 
injunction (App. 6-9) established that the plaintiff had 
held an importer’s license in the District of Columbia for 
at least 20 years up to the date of institution of suit, that 
the plaintiff served motor fuel to a substantal number of 
service stations and commercial customers in the District 
of Columbia and that in the event it were denied the right 
to continue to serve such customers it would, in effect, be 
put out of business in the District through the loss of 
patronage of such customers who would necessarily be 
obliged to deal elsewhere, and that such customers would 
be substantially damaged through the necessity of sur- 
rendering their existing brand affiliation and of arranging 
supply with a different supplier. 


Plaintiff’s papers further showed that plaintiff had made 
payment of all motor fuel taxes which had become due on 
its part over the 20 years during which it had held a motor 
fuel importer’s license (App. 6), that it was a company 
of substantial worth well able to discharge all motor fuel 
taxes which might accrue during the forthcoming license 
year, and that it was willing to deposit with the defendants 
the customary $20,000 surety bond conditioned on its 
payment of all such motor fuel taxes during the forth- 
coming license period (App. 8). On such a showing of 
imminent substantial and irreparable damage to plaintiff 
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and its customers, and particularly on the clear showing 
that there would be no prejudice whatsoever to the defend- 
ants if plaintiff were accorded the right to continue opera- 
tions, the court should have maintained the status quo by 
granting a preliminary injunction. Foster-Fountain Pack- 
ing Co., Inc. v. Haydel (1928), 278 U. S. 1, 49 S. Ct. 1, 
73 L. Ed. 147. To do otherwise would be to predetermine 
the case and to cause prejudice to one of the parties which 
could not be overcome even if such party’s rights were 
ultimately vindicated after trial. 


‘The decision of the court below deals almost entirely 
with the merits of the action. The only relevant discussion 
of the motion for preliminary injunction appears to be 
the finding that ‘‘there is no showing not only of irreparable 
injury but, indeed, of no injury at all.”” (App. 22). This 
finding is made notwithstanding the assertions in the veri- 
fied complaint and moving affidavit—assertions which are 
patently justified by every-day experience—that if the 
appellant is prevented from supplying motor fuel to cus- 
tomers in the District of Columbia until the merits of the 
action are determined it will lose many of those customers 
and thereby suffer irreparable damage. This fact is un- 
controverted by the defendants, and the findmg by the 
court that irreparable injury was not shown is contrary 
to the clear proof. 


‘The court’s memorandum seeks to rationalize the finding 
that plaintiff shows no irreparable damage by stating that 
plaintiff can obtain a license by complying with the require- 
ment which it challenges. The memorandum filed below 
says, in effect, ‘“‘give up your suit and do what you claim 
you are not required to do, and you will be given a license 
and will not need a preliminary injunction.’’ Merely to 
paraphrase the import of the memorandum is to demon- 
strate its fallaciousness. There would be no basis on 
which a preliminary injunction could be obtained in any 
suit if such mistaken reasoning prevailed. 
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Point II 


A Motion for a Preliminary Injunction Does Not Submit the 
Case for Determination on the Merits and an Order of Dis- 
missal Entered on Such Motion Is Erroneous. 


Not only did the court below refuse to maintain the 
status quo by issuing a temporary injunction, but it also 
dismissed the complaint on the merits (App. 22). In doing 
this the court disregarded the well established rule that 
a motion for temporary injunction does not bring before 
the court, for its determination, the merits of the case. 


In Mayo v. Lakeland Highlands Can. Co. (1939), 309 U.S. 
310, 318, 60 S. Ct. 517, 84 L. Ed. 774, the Supreme Court 
commented on the action of a lower court in making a 
determination on the merits of the case as part of its dis- 
position of a motion for temporary injunction: 


‘‘We thing the court committed serious error in thus 
dealing with the case upon a motion for temporary 
injunction. The question before it was not whether 
the act was constitutional or unconstitutional; was 
not whether the Commission had complied with the 
requirements of the Act, if valid, but was whether 
the showing made raised serious question, under the 
federal Constitution and the state law, and disclosed 
that enforcement of the act, pending final hearing, 
would inflict irreparable damages upon the com- 
plainants.”’ 


Similarly, the efficacy of the licensing statute, here in 
issue, and the defendants’ interpretation thereof, was not 
before the court below, but only the question whether, 
pending final hearing, plaintiff would suffer irreparable 
damage if defendants were not restrained. 


In Brown v. Quinlan, Inc. (1948), 7 Cir., 1388 F. 2d 228, 
at page 229, where the district court dismissed an injunction 
suit on the merits on a hearing on plaintiff’s application 
for a temporary injunction, the Court said: 


‘In entering its order disposing of the application for 
temporary injunction, the District Court proceeded to 
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dismiss the complaint without any hearing upon the 
merits. We assume that the court indulged the pre- 
' sumption that the evidence would be the’ same upon 
| final hearing. Such an assumption was unjustified, for 
" the parties had not stipulated that fact; nor had defend- 
"ant waived its right to present additional evidence upon 
- final hearing on the merits. Consequently, the court 

could not properly thus finally dispose of the litigated 

issues.’” 


See also: 


Public Service Commission v. Wisconsin Telephone Co. 
(1932), 289 U.S. 67, 53 S. Ct. 514, 77 L. Ed. 1036. 
Hunter v. Atchison T. & S. F. Ry. Co. (1951), 188 F. 

2d 294, 299. 


In the instant case the court below erred in undertaking 
to predetermine the merits of the case, a matter which 
was not before it on the motion for a preliminary injunc- 
tion and as to which the plaintiff did not address itself. 
In effect, the order of the court has deprived the plaintiff 


of its right to a full and fair trial. 


It may be stated, parenthetically, in connection with the 
reference to the merits contained in the statement in the 
opinion below to the effect that Section 47-1903(A) of the 
District Court Code of 1951 imposes a mandatory require- 
ment that an application for a motor fuel importer’s license 
designate a ‘‘resident general agent”’ in the District of 
Columbia, that the statute imposes no such requirement. 
To paraphrase the question asked by Chief Judge Edgerton 
of the defendants’ counsel on the hearing held on plaintiff’s 
application for a temporary injunction pending appeal,— 
would an applicant for such a license which had no resident 
general agent be in any different position than a bachelor 
applying for a passport who was asked to state the name 
of his wife? Would not each applicant, under the circum- 
stances, answer ‘‘none’’ to such inquiry? Tt is submitted 
that the statute could not lawfully require a company to 
designate a ‘‘resident general agen ?7_whatever that term 
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may mean—if the company in fact had no such agent in 
the District of Columbia and did not elect to conduct busi- 
ness through one. 


Point III 
The Court Below Improperly Considered Facts and Evidence 
Outside of the Papers Which Were Submitted on the Mo- 
ton, Without the Consent of the Plaintiff, and Without an 
Opportunity for Plaintiff to Challenge or Respond to Such 
Evidence. 

The decision of the court below was based, at least in 
part, on the court’s examination, without plaintiff’s consent, 
of documents which were not submitted by either party 
on the motion and which plaintiff had no opportunity to 
challenge or counter. This circumstance is made clear by 
the reference in the court’s memorandum to its ‘‘examina- 
tion of its (plaintiff’s) applications for license’’, over a 
period of almost 20 years and the court’s reference in its 
order to ‘‘an examination of certain records maintained 
by the defendants, including previous applications filed by 
plaintiff for an importer’s license...” It is well settled 
law that a legal determination may be founded only on 
matters properly laid before the court by either party on 
due notice to the other, and with a proper opportunity 
to each party to object to the sufficiency, and respond to 
the substance, thereof. As stated by the Supreme Court 
in LC.C. v. Louisville & Nashville R. Co., 227 U.S. 88, 93 
33 S. Ct. 185, 187, 57 L. Ed. 431, ‘‘manifestly there is no 
hearing when the party does not know what evidence is 
offered or considered, and is not given an opportunity to 
test, explain, or refute’’. To the same effect are the deci- 
sions of the Court in U. S. v. Abilene & Southern R. Co., 
265 US. 274, 288, 44 S. Ct. 565, 569, 68 L. Ed. 1016, and 
Crowell v. Benson, 285 U.S. 22, 48, 52 S. Ct. 285, 291, 
76 L. Ed. 598. In the instant case the court considered 
records and documents in the possession of defendants 
which were outside the motion papers, without consent on 
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plaintiff’s part, and without an opportunity to plaintiff to 
object to the materiality or respond to the substance of 
such data. This violation of due process of itself requires 
that the order below be vacated. 


CONCLUSION 


The decision below is erroneous because the court un- 
warrantedly considered proof outside the papers submitted 
on the motion, unwarrantedly dismissed the complaint on 
the merits whereas the merits of the action were not before 
it, and most particularly, because the court denied to 
plaintiff the protection of a preliminary injunction notwith- 
standing a clear showing that the plaintiff would suffer 
substantial irreparable injury if not accorded such pro- 
tection and that the defendants would suffer no prejudice 
if such protection were afforded plaintiff. 


The order below should be reversed and plaintiff should 
be granted a preliminary injunction as sought by it. 


Respectfully submitted, 


Kan K. Sprices 
504 Southern Building 
Washington 5, D. C. 
Attorney for Appellant 
Of Counsel: 


Gzorcze H. CoLix 
Francis J. MuLDERIG 
60 Wall Street 
New York, New York 


Exuis, Hovcstoy & Exis 
504. Southern Building 
Washington 5, D. C. 
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CITIES SERVICE OIL COMPANY, a Corporation, 
Appellant 


Vv. 


ROBERT E. McLAUGHLIN, ET AL., Commissioners of 
the District of Columbia and KENNETH BACK, 
Assessor for the District of Columbia, Appellees 


Appeal from the United States District Court for the 
District of Columbia 











ya 
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UNITED STATES DISTRICT COUBT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1475-’57 


Crres Szrvice Om Company, a Corporation, 60 Wall Street, 
New York, New York, Plaintiff, 


Vv. 


Ronerr BE. McLavent, Davi B. Karriox, THomas A. 
Lane, Bric. Gen., Commissioners of the District of Co- 
lumbia, District Building, Washington, D. C., KENNETH 
Back, Assessor for the District of Columbia, District 
Building, Washington, D. C., Defendants. 


Complaint for Injunction and Other Relief 


1. The jurisdiction of this Court is invoked under Title 
11, Section 306, of the District of Columbia Code of 1951, 
Title 28 United States Code Section 1331, 1332, and Title 


28, United States Code, Sections 88, 2201 and 2202. This 
Court also has inherent power to grant the relief requested 
herein. The amount in controversy, exclusive of interest 
and costs, exceeds the sum of $3,000. 


2. Plaintiff, Cities Service Oil Company, is a corporation 
organized and existing under the laws of the Commonwealth 
of Pennsylvania, with its principal office at 60 Wall Street, 
New York, New York. 


3. Defendants Robert E. McLaughlin, David B. Karrick 
and Thomas A. Lane, Brigadier General, constitute the 
Commissioners and the Board of Commissioners of the Dis- 
trict of Columbia. Defendant Kenneth Back is the Assessor 
for the District of Columbia, and issues the license here- 
inafter mentioned. None of the defendants is a citizen of 
the Commonwealth of Pennsylvania. 


re 4. Plaintiff is the holder of a motor fuel importer’s 
- Fieense of the District of Columbia which expires 
June 30, 1957. 
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5. Plaintiff has duly filed with the defendants an applica- 
tion for the renewal of said license for the annual period 
commencing July 1, 1957 and has duly tendered the fee, and 
stands ready to furnish the surety bond, required of appli- 
cants for such license, and hereby renews and continues the 
tender of same. 


6. Defendants rejected on June 13, 1957 and denied plain- 
tiff’s application for such license on the ground that 
plaintiff has not set forth in its application therefor the 
name of its ‘‘resident general agent’’ in the District of 
Columbia. 


7. Plaintiff does not have and has at no time had, a resi- 
dent general agent in the District of Columbia, but has, and 
so stated in its aforementioned application, an agent to re- 
ceive service of process in the District of Columbia. 


8. There is no requirement of law that a foreign corpora- 
tion seeking a motor fuel importer’s license have a resident 
general agent in the District, or that a foreign corporation 


not having such an agent appoint or name one in the appli- 
cation for a motor fuel importer’s license. 


9. On information and belief, plaintiff alleges that the 
application aforementioned entitled plaintiff to the issuance 
of a motor fuel importer’s license and that the failure and 
refusal of the defendants to issue same to plaintiff were 
arbitrary, capricious and unlawful. 


10. Plaintiff has a substantial number of service station 
dealers and consumer customers to whom it supplies and 
keeps supplied with motor fuel in the District of Columbia 
and the plaintiff and its customers in the District of Colum- 
bia will suffer immediate, great and irreparable injury and 
damages if plaintiff is interfered with or interrupted in the 
importation and distribution of motor fuel im the District 
of Columbia and its said motor fuel importer’s license is 
not renewed and is refused or denied renewal. 
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5 11. Plaintiff alleges that it is entitled to the in- 
tervention of this Court, temporarily restraining and 
enjoining the defendants, and every one of them, from 
restricting or interfering with plaintiff in the importation 
and distribution of motor fuel in the District of Columbia 
until the hearing and determination of this action, and 
plaintiff alleges it is entitled also to the intervention of 
this Court to require by its mandatory order that the de- 
fendants renew plaintiff’s motor fuel importer’s license 
for the annual period beginning July 1, 1957 and to ad- 
judge and declare that plaintiff is so entitled to such 
renewal, upon payment of the statutory fee and posting 
of the required surety bond, which plaintiff tenders and 
offers to pay and post, plaintiff having filed the applica- 
tion for renewal of such license in due and legal form. 


Wuererore, the premises considered, plaintiff demands 
judgment: 


1. That the defendants be enjoined and restrained pen- 


dente lite and permanently from in any wise restricting or 
interfering with the plaintiff in the importation and dis- 
tribution of motor fuel in the District of Columbia after 
June 30, 1957. 7 


9. That the defendants be required by mandatory order 
of this Court to renew or to issue to the plaintiff a District 
of Columbia motor fuel importer’s license for the annual 
period commencing July 1, 1957, upon payment by the 
plaintiff of the statutory fee therefor and the deposit by 
plaintiff with defendants of the usual surety bond re- 
quired of motor fuel importers. 

3. That this Court adjudge and declare the plaintiff to 
be entitled to a renewal of its aforesaid motor fuel im- 
porter’s license for the annual period commencing July 
1, 1957, upon compliance by plaintiff with the statutory 
fee and surety bond requirements above mentioned. 





4. For such other and further relief as may be 
just and proper or as the case may require. 


Ex11s, Hoverton & Exzis 
By Kany K. Spriggs 


Kahl K. Spriggs 
904 Southern Building 


Washington 5, D. C. 
Attorneys for Plaintiff 


VERIFICATION (omitted in printing) 


Filed June 19, 1957 
Motion for Temporary Injunction and Declaratory Judgment 


Plaintiff, Cities Service Oil Company, a corporation, 
moves the Court to: 


1. Stay, restrain, and enjoin, pendente lite, the defend- 
ants from restricting and interfering with plaintiff in the 


importation and distribution of motor fuel in the District 
of Columbia. 


2. Require the defendants by mandatory order of this 
Court to grant application for renewal of plaintiff’s motor 
fuel importer’s license of the District of Columbia for the 
annual period commencing July 1, 1957, upon payment of 
the fee and furnishing the required surety bond pursuant 
to the provisions of law. 


3. Require by mandatory order of this Court the de- 
fendants to renew plaintiff’s motor fuel importer’s license 
of the District of Columbia for the annual period commenc- 
ing July 1, 1957, upon payment by plaintiff of the fee and 
the furnishing of the bond pursuant to the pro- 
of Columbia a “‘resident general agent”’ other than United 
States Corporation Company. 


4. Adjudge and declare that plaintiff is entitled to re- 
newal of its motor fuel importer’s license for the annual 
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period commencing July 1, 1957, upon compliance with 
the statutory fee and surety bond provisions, and 

10\ without being required to have or maintain in the 
District of Columbia a ‘resident general agent”’ if 
‘meaning other than United States Corporation Company. 


Exzis, Hoventron & Extis 


By Kaxt K. Sprices 
Kahl K. Spriggs 
504 Southern Building 
Washington, D. C. 
Attorneys for Plamtiff 


—_—_—— 


| _Aefidavit of Edward W. Lang in Support of Motion for 
Preliminary Injunction 


6 Srate or New York : 
County or New Yors § **° 


Epwarp W. Lane, being duly sworn, deposes and says: 


Liama vice-president of the plaintiff herein and make 
this affidavit in support of plaintiff’s motion for an order 
restraining the defendant, pending the determination of 
this suit, from interfering with or preventing the plaintiff 
from importing motor fuel into the District of Columbia 
and reselling same, and, in general, from exercising the 
rights of a holder of a District of Columbia Motor Fuel 
Importer’s License. 


2. The plaintiff has held a Motor Fuel Importer’s Li- 
cense in the District of Columbia continuously at least since 
1938, and has fully paid and discharged all tax liability to 
the District of Columbia in connection therewith. The 
license last held by plaintiff expires as of-June 10, 1957. 


3. As alleged in the complaint herein, the allegations of 
which are adopted by this affiant, the defendant has re- 
jected plaintiff’s application for a Motor Fuel Importer’s 
License on the ground that plaintiff has not stated in its 
application therefor that it has a “‘resident general agen oe 
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in the District of Columbia. I verily believe that such 
action is arbitrary, capricious and without warrant or au- 
thority of law. 


7 4, Plaintiff does not now have, nor has it at any 
time had, a “‘resident general agent”’ in the District. 


5. Plaintiff now has, and for many years past has had, 
as its agent to receive service of process in the District 
of Columbia, the United States Corporation Company. 


6. There is no requirement in the law relating to Motor 
Fuel Importer’s Licenses that a foreign corporation ap- 
plying for such a license have a ‘‘resident general agent’’ 
in the District, and I am informed by counsel, and verily 
believe, that if such a requirement were imposed it would 
be unlawful for the reason that such a requirement bears 
no reasonable relationship to the administration of the 
Act. 


7. I verily believe that the defendant has sought to m- 


pose the requirement of a resident general agent on 
foreign corporations for the purpose of imposing on them, 
and on this Plaintiff in particular, a taxable status under 
the District of Columbia Corporation Franchise Tax Law, 
whereas such foreign corporations might otherwise enjoy 
exempt status under the provisions of section 47-1551 
C.24(h) (2) of said law. 


8. I verily believe that the amenability of the Motor 
Fuel Importer to the service of process by the tax col- 
lecting authority is a necessary administrative require- 
ment. This requirement is satisfied by the’ plaintiff’s 
designation of United States Corporation Company, 1111 
National Press Building, Washington, D. C., as its agent 
to receive service of process. 


9. Plaintiff has a substantial number of service station 
dealers and consumer customers to whom it eee motor 
fuel in the District of Columbia. 











8 


10. Great loss and irreparable injury would be suffered 

by plaintiff and its aforementioned District of Co- 

8  lumbia customers if plaintiff were not permitted to 

import motor fuels into the District of Columbia, 

and to resell same, pending the hearing and determination 
of this suit. 


11. Plaintiff is a corporation of substantial worth and is, 
and will be, well able to meet all liability for motor fuel 
tax which will be payable by it during the pendency of 
this action. In addition, plaintiff is willing to furnish to 
the defendants such undertaking or form of surety bond as 
may be appropriate to ensure payment by plaintiff of 
any and all motor fuel tax which may become payable 
during the pendency of this suit. The regular annual Motor 
Fuel Importer’s bond is in the amount of $20,000.00. 


Waererore, I pray an order restraining the defendants, 
pending the hearing and determination of this action, from 
interfering with or preventing plaintiff in the importation 


of motor fuel into the District of Columbia, or reselling 
same therein, and granting plaintiff such other and farther 
relief as may be just and proper. 


Epwarp W. Lane 


Sworn to before me this 13 day of June, 1957. 


Anne M. Prsz 
Anne M. Pinz 
Notary Public, 
State of New York 
No. 24-8379500 
Qualified in Kings County 
Cert. filed in New York County 
Commission Expires March 30, 1958 


11 Filed June 19, 1957 
‘Notice of Motion for Injunction and Declaratory Judgment 


Please take notice that the motion for temporary in- 
junction and declaratory judgment will be brought to 
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the attention of the Motions Judge at 10:00 am, June 
25, 1957, or as soon thereafter as counsel may be heard. 


Exuis, Hoventon & Exis 


By Kast K. Sprices 
Kahl K. Spriggs 
504 Southern Building 
Washington, D. C. 
Attorneys for Plaintiff 


Let this be heard June 26, 1957 


Joszern C. McGarRacHy 
Judge 


12 Filed June 26, 1957 
Affidavit of John C. Ahearn 
District oF CoLUMBIA, SS: 


John C. Ahearn, being duly sworn, on oath, deposes and 
says: 


(1) My name is John C. Ahearn and I am an Assistant 
Assessor of the District of Columbia. I have in my charge 
the official records, correspondence, and regulations per- 
taining to the application and licensure of the Cities Serv- 
ice Oil Company, plaintiff herein, for a motor vehicle fuel 
importer’s license pursuant to Section 47-1901, et seg., and 
made and kept in the regular course of business. I have 
examined said records and compared therewith the below- 

listed documents, which are attached hereto marked 
13 Exhibits A through D, and made a part hereof by 

reference, and know them to be true copies of said 
official records of the District of Columbia and kept in 
the regular course of business. With respect to Exhibit E 
of this Affidavit, on information and belief aver that said 
Exhibit is a true copy of Article 26, Police Regulations, 
D. C. 
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A. Copy of letter dated May 9, 1957, from Juliette L. 
Furr, Chief Clerk, Board of Personal Tax Appraisers, to 
plaintiff herein. 


B. Copy of letter dated June 6, 1957, from Juliette L. 
Furr, Chief Clerk, Board of Personal Tax Appraisers, to 
plaintiff herein. 

C. Copy of letter dated June 11, 1957, from Juliette L. 
Furr, Chief Clerk, Board of Personal Tax Appraisers, to 
plaintiff herein. 

D. Copy of letter dated June 13, 1957, from Juliette L. 
Furr, Chief Clerk, Board of Personal Tax Appraisers, to 
plaintiff herein. 

E. Article 26, District of Columbia Police Regulations. 


(2) Ihave examined the records of this office relative to 
application and licensure of the Cities Service Oil Com- 
pany, plaintiff herein, for a motor vehicle fuel importer’s 
license and such records show the following: 


The plaintiff, herein, has been operating as a licensed 
importer of motor vehicle fuel for approximately twenty 
years in contemplation of and in accordance with the pro- 
visions of the Act of Congress of April 22, 1924, as 
amended, (Sec. 47-1901, e¢ seq., D. C. Code, 1951), and the 
regulations of the Commissioners of the District of Co- 
Inmbia promulgated thereunder. Plaintiff’s applications 
as filed were administratively determined to meet the 

requirements of Section 47-1903, D. C. Code, 1951, 
14. and named a resident general agent in the District 

of Columbia. The last application filed by plaintiff, 
designating resident general agent, was in connection with 
the license under which it is now operating. It was not 
until after denial of its claim for a franchise tax refund, 
filed on January 4, 1956, for the year 1952, and on January 
6, 1956, for the year 1953, was argued in the District of 
Columbia Tax Court, that plaintiff questioned the necessity 
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for so naming a resident general agent in the District of 
Columbia. 

Joun C. AHEARN 

Jobn C, Ahearn 


Subscribed and sworn to before me this 26th day of 
June, 1957. 
Apam A. GIEBEL 
Notary Public, D.C. 


My Commission expires: August 31, 1959 


COPY 
Filed June 26, 1957 
EXHIBIT A 
May 9, 1957 
Cities Service Oil Company 
Tax Department 


70 Pine Street 
New York 5, N. Y. 


Gentlemen : 


Your motor-vehicle fuel importer license and bond expire 
on June 30, 1957. 


An application for license, accompanied by @ check for 
$5.00 payable to the Collector of Taxes, D.C. and bond 
for the period July 1, 1957—June 30, 1958, should be filed 
in this office not later than June 15, 1957. The bond should 
be in the amount of $20,000.00. 


The application shall be signed and sworn to by the 
owner of such business, if owned by an individual; by the 
partners, if owned by a partnership; or by the president 
and secretary of the corporation, or by its manager or 
resident general agent, if owned by a corporation. The 
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Corporation Counsel’s Office will not approve applications 
and bonds unless the instructions in this paragraph are 
observed. 

The appropriate designation. (individaul, partnership or 
corporation) must be shown after the name of the company 
wherever it appears on the enclosed forms. 


A foreign corporation must report a bona fide resident 
general agent in the District of Columbia. A registered 
agent for the service of process only ts not a resident gen- 
eral agent. 


Please file the application and bond not later than June 
15, 1957. 


As requested heretofore, all applications and reports 
should be sent by REGISTERED MAIL and addressed to 
<‘Board of Personal Tax Appraisers, Room 2121, Muni- 
cipal Center, Washington 1, D.C.” 


Very truly yours, 


Board of Personal Tax Appraisers 


(Mrs.) Juumerrs L. Fore 
Chief Clerk 
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COPY 
Filed June 26, 1957 
EXHIBIT B 
June 6, 1957 
Cities Service Oil Company 
Tax Department 


70 Pine Street 
New York 5, N. Y. 


Gentlemen : 


Your application for a license as a motor fuel importer 
in the District of Columbia is returned for the reasons 
outlined below— 

Section 47-1903 (D.C. Code) reads in part, as follows: 
° * * ond, if a foreign corporation, the name of its 
resident general agent * * ° 


Question 12 requesting name of the resident general 
agent shows— 


NONE—Limited Agent—United States Corporation 
Co., 1111 National Press Building, Washington, D. C. 


It will be necessary to show the name and address of a 
resident general agent authorized to transact any business 
in the District of Columbia before a license can be issued. 


19—Not answered. 


_ The application is signed by the Manager, Tax Depart- 
ment instead of the President and Secretary in accordance 
with printed instructions on the form and paragraph 3 of 
our letter of May 9, 1957. 


In order for anyone else to sign the application the 
corporation must furnish a certified copy of the by-laws or 
the resolution of the Board of Directors authorizing such 
person to sign contracts on behalf of the corporation. 
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This document must be imprinted with the corporation’s 
seal and be notarized. 


Very truly yours, 


Board of Personal Tax Appraisers 


(Mrs.) JULIETTE L. Furr 
Chief Clerk 


———— 


COPY 
Filed June 26, 1957 
EXHIBIT C 
June 11, 1957 
Cities Service Oil Company 
Tax Department 


70 Pine Street 
New York 5, N. Y. 


Gentlemen : 


Please refer to our letter of June 6, 1957 returning ap- 
plication for a license as a motor fuel importer. 


In this letter we have requested you to show the mame 
and address of a resident general agent authorized to 
transact any business for the company in the District of 
Columbia before a license can be issued. 


Your attention is also called to Act 26 of the Police 
Regulations, Sec. 2, which reads as follows : 


‘sBvery licensed importer shall designate a local 
| representative and maintain a local office or place of 
_ business within the District of Columbia, and every 

change of address shall be reported within 10 days of 
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such change to the Assessor of the District of Co- 
lumbia.”’ 


When furnishing the information asked for in our letter 
of June 6, 1957 the information requested in Sec. 2 should 
also be furnished. 


Very truly yours, 


Board of Personal Tax Appraisers 


(Mrs.) Juumrre L. Fuser, 
Chief Clerk. 


COPY 
Filed June 26, 1957 
EXHIBIT D 


June 13, 1957 


Cities Service Oil Company 
Tax Department 

70 Pine Street 

New York 5, N. Y. 


Gentlemen: 


Mr. Thomas H. Cahir, Division Manager, has submitted 
for review your application for license as Motor Fuel Im- 
porter District of Columbia. 


The application is rejected for the following reasons 
previously outlined in our letter of June 6, 1957 and June 
11, 1957. 


Section 47-1903 (D.C. Code) reads in part, as follows: 
* * * and, if a foreign corporation, the name of its resi- 
dent general agent * * * 
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Question 12 requesting name of the resident general 
agent shows— 


"NONE—Limited Agent—United States Corporation 
Co., 1111 National Press Building, Washing- 
ton, D. C. 


It will be necessary to show the name and address of @ 
resident general agent authorized to transact any business 
im the District of Columbia before a license can be issued. 


The application is signed by the Assistant Secretary in- 
stead of the Secretary in accordance with printed instrue- 
tions on the form and paragraph 3 of our letter of May 9, 
1957. 


In order for anyone else to sign the application the 
corporation must furnish a certified copy of the by-laws 
of the resolution of the Board of Directors authorizing such 
person to sign contracts on behalf of the corporation. This 
document must be imprinted with the corporation’s seal and 
be notarized. 

19 Your attention is also called to Art. 26 of the Police 
Regulations, Sec. 2, which reads as follows: 
‘<Bivery licensed importer shall designate a local 

representative and maintain a local office or place of 
business within the District of Columbia, and every 
change of address shall be reported within 10 days of 
such change to the Assessor of the District of Colum- 
bia. 79 


Please complete and return as soon as possible. 
: Very truly yours, 
Board of Personal Tax Appraisers 


(Mrs.) Joumrra L. Foss, 
Chief Clerk. 


JLF :rh 
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Filed June 26, 1057 
EXHIBIT E 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
EXECUTIVE OFFICE 
WASHINGTON 4, D.C. 


June 25, 1957 


I hereby certify that the following is a true and correct 
copy of Article 26 of the Police Regulations for the District 
of Columbia in effect on December 2, 1942: 


ARTICLE 26 
MOTOR VEHICLE FUEL TAX 


Section 1. Every licensed importer of motor vehicle fuel 
into the District of Columbia shall keep permanent books 
showing purchases, transfers, sales, or other dispositions, 
and uses of motor vehicle fuel, including bookkeeping 
record of daily opening and closing inventories of motor 
vehicle fuel subject to the provisions of the Act of April 
23, 1994 (43 Stat. 106), as amended. All such bookkeeping 
records of purchases shall be supported by imvoices or 
other shipping data, and all sales, transfers, or other dis- 
positions, shall be supported by delivery tickets and a 
monthly record by customers, except in cases of retail sales. 
All accounting records shall be maintaied in such a way 
as to be readily reconciled with the monthly return filed 
with the Assessor. Such books and other accounting rec- 
ords shall be available for audit and inspection by the 
office of the Assessor of the District of Columbia at usual 
business hours. 


Sec. 2. Every licensed importer shall designate a local 
representative and maintain a local office or place of busi- 
ness within the District of Columbia, and every change of 
address shall be reported within 10 days. of such change 
to the Assessor of the District of Columbia. 
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Sec, 3. Where motor vehicle fuel is resold or transferred 
by the licensed importer into other jurisdictions, official 
copies of delivery tickets or sales invoices shall be kept 
in the local office. Records of sales directly to an agency 
of the U. S. Government or District of Columbia Govern- 
ment shall be maintained by the local office. Exemption 
certificates furnished retailer at the time of sale, when 
properly executed shall be accepted by the importer and 
be attached to its monthly returns to the Assessor. 


21 Sec. 4. Effective January 1, 1943 and thereafter, a 

permanent record shall be maintained for one year 
py the retailer of daily gross purchases, gross sales, and 
pookkeeping inventory. All records of the retailers shall 
be subject to inspection during usual business hours of the 
day by the Assessor or his representatives. 


Sec. 5. Every tank wagon, truck trailer, or motor vehicle 
bearing or containing motor vehicle fuel, kerosene, motor 
oil, or other petroleum products, for delivery in or through 
the District of Columbia, shall, have printed or painted 
thereon, in letters not less than 4 inches high, in a con- 
spicuous place on the sides of each such tank wagon, truck, 
trailer, or vehicle, the name and address of the owner or 
owners of said vehicle or vehicles. 


‘Sec. 6. Every operator or other person in charge of 
every such tank wagon, truck, trailer, or vehicle shall have 
in his possession at the time of delivery or deliveries a true 
legible invoice or ticket showing in liquid measure the 
gallonage of each such motor fuel, kerosene, motor oil, or 
other petroleum product, together with the name and ad- 


dress of the owner of such motor fuel, kerosene, motor oil, 
or other petroleum product. 


Sec. 7. Upon demand of any member of the Metropolitan 
Police Force, the Assessor of the District of Columbia or 
his representatives, on the person in charge of any such 
tank wagon, trailer, truck or other vehicle, or the operator 
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or driver thereof, he shall exhibit the invoice or ticket 
herein required, for inspection. 


Sec. 8. Any importer or distributor, retail dealer, in- 
dividual, firm, partnership, corporation or association vio- 
lating any of the provisions of these regulations shall, upon 
conviction thereof, be punished by a fine of not more than 
$300.00. 


Sec. 9. These regulations shall become effective Decem- 
ber 2, 1942, except as provided in Section 4. 


Illegible Signature 
Secretary, 
Board of Commissioners, D. C. 


Pl’s. Ex. 1 
Filed July 1, 1957 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
OFFICE OF THE ASSESSOR 
WASHINGTON, D. C. 


APPLICATION FOR LICENSE AS MOTOR FUEL 
IMPORTER DISTRICT OF COLUMBIA 


Districr oF COLUMBIA, Ss: 

1. I (We), Cities Service Oil Company, a dealer of motor 
fuel, hereby make application for a license as MOTOR 
FUEL IMPORTER for the places of business shown here- 


in, and aver that the answers made herein are true and 
correct. 


2. Name Cities Service Oil Company 


3. Address 60 Wall Street, New York, New York, New 
York 


4, State if corporation, partnership, or individual. 
Corporation 
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5 Name under which applicant intends to transact busi- 
ness, Cities Service Oil Company 60 Wall Street, New York 
5, New York | 

6. If partnership, give names and addresses of each per- 
son constituting same. 

7. If corporation, give the names, titles and addresses 
of the officers and directors. See attached list. 


8. If corporation, give the name and address of the officer 
charged with the duty of filing motor fuel tax reports. 
James W. Fry, 60 Wall Street, New York 5, New York 


9. Under the laws of what State was corporation char- 
tered? Pennsylvania : 


10. Date of incorporation. September 15, 1916 
11. Date business was established. September 16, 1916 


42. If foreign corporation, name and address of resident 
general agent in District of Columbia. NONE Limited 


Agent, United States Corporation Co., 1111 National Press 
Bldg., Washington, D. C- | 


13. What do. you estimate will be your monthly distribu- 
tion of sales of taxable motor fuel? 375,000 gallons. 


14. Are you distributing trade-marked motor fuel of 
another oil company or distributor? No 


15. If so, give name of company or distributor from whom 
you purchase motor fuel 

16. From what point or points are shipments received ? 
Lake Charles, La.; Fairfield, Md. 

17. List on back of this application locations of all self- 
owned or self-operated bulk plants and terminals in Dis- 
trict of Columbia. 


18. List on back all self-owned and self-operated service 
stations in District of Columbia. 
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19. If no storage maintained in District of Columbia, 
furnish list of District of Columbia customers with ad- 
dresses on separate sheet, and on back state ‘‘No storage 
maintained in District of Columbia.”’ 


The list of self-owned or self-operated terminals, bulk | 
plants and service stations shown on back of this form is 
a true and accurate statement of all properties owned and 
operated, or operated for our account, in the District of 
Columbia. 


Attest : Cities Service Oil Company 


G. B. Lyon By E. L. SravrracHEs 


Assistant Secretary President 
Authorized Representive 


This application shall be signed and sworn to by the 
owner of such business, if owned by an individual; by the 
partner, if owned by a partnership; or by the president and 
secretary of the corporation, or by its manager or resident 
general agent if owned by a corporation. 


AFFIDAVIT 


On this 12th day of June, 1957, before me, a notary public, 
personally appeared the above-named importer or author- 
ized representative known to me, who makes oath in due 
form of law that the matters and things set forth in the 
application are true as therein set forth to the best of his 
knowledge and belief. 


Witness my hand Anne M. Prvz 
Notary Public 


My commission expires 3/30/58 











Chairman of the Board 
President 

General Manager 
Vice President 

Vice President 

Vice President 
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May 31, 1957 
CITIES SERVICE OIL COMPANY 


A Pennsylvania corporation— 
incorporated September 15, 1916 


List of Officers and Directors 


Officers elected at Organization meeting—February 4, 1957 


60 Wall St. N. ¥. 5, N. ¥. 
60 Wall St., N. ¥. 5, N. ¥. 
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All terms expire at Directors’ meeting following 
Stockholders’ meeting. 


Directors elected at Stockholders meeting N. Y.— 
January 28, 1957 
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All terms expire January 27, 1958 
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28 DISTRICT OF COLUMBIA CUSTOMERS 


Combustioner Corporation 
409 Tenth Street, S. W. 


Washington, D. C. 
Greene & Dyer, Inc. 


300 Hamilton St., N. E. 
Washington, D. C. 


Griffith Consumers 
1300 First St., N. E. 
Washington, D. C. 


Holy Name College 


16th and Taylor St., N. E. 


Washington, D. C. 


Marist College 

3901 Harewood Rd., N. E. 
Washington, D. C. 

Irvin Moore 


901 Florida Ave., N. W. 
Washington, D. C. 


Regal Cleaners & Dyers 
635 Main Ave., S. W. 
Washington, D. C. 


William Rosson 
1311 Savannah St., S. E. 
Washington, D. C. 


Shayne Bros., Inc. 
1341 Half St., S. E. 
Washington, D. C. 


Charles H. Wald 

Rhode Island & 
Newton Ave., N. E. 

Washington, D. C. 


The Brooklyn Co. 
9th & Michigan Ave., N. E. 
Washington, D. C. 


Alfred W. Conrad 
10th & Maryland Ave., S. W. 
Washington, D. C. 


W. T. Newman 
5001 Georgia Ave., N. W. 
Washington, D. C. 


M. I. O. Boyle & Sons 
817 Michigan Ave., N. E. 
Washington, D. C. 


Elliot Motor Lines 
2130 24th Place, N. E. 


Washington, D. C. 


E. C. Greene 
4515 MacArthur Blvd., N. W. 
Washington, D. C. 


Hessick, Inc. 
14th and Main Sts., S. W. 
Washington, D. C. 


H. B. Leary Jr. & Bros. 
1625 You St., N. W. 
Washington, D. C. 


Merchants Transfer and Storage 
920 ‘KE’ St., N. W. 
Washington, D. C. 


Norton & Co. 

339 ‘L’ St., S. W. 

Washington, D. C. 

Sam Rodis 

65 ‘H’ St., N. W. 

Washington, D. C. 

Sanitary Carpet Cleaning Co., 
Ine. 

6207 Blair Rd., N. W. 

Washington, D. C. 








Simpson Bros., Inc. 
D/B/A Wakefield Dairy 
41 ‘L’ St. S. E. 
Washington, D. C. 
Edward B. Booth 

2831 ‘M’ St., N. W. 
Washington, D. C. 


Roy Calvert 


1201 Bladensburg Rd., N. E. 


Washington, D. C. 


William B. Crouch 
4326 Wisconsin Ave., N. W. 
Washington, D. C. 


Ernest Obenland 
7730 Georgia Ave., N. W. 
Washington, D. C. 


Sears & Roebuck & Co. 
911 Bladensburg Rd. 
Washington, D. C. 
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Andrew Sirica & Herman Wand 
D/B/A Tan Top Cab Co., Inc. 


1731 Kalorama Rd., N. W. 
Washington, D. C. 


Charles Cumberland 
5340 Wisconsin Ave., N. W. 
Washington, D. C. 


District Waste Materials Co., 
Inc. 

2115 Bryant Street, N. E. 

Washington, D. C. 


Stack & D. Mann 

D/B/A Capitol Automotive 
Center Inc. 

2125 ‘M’ St., N. W. 

Washington, D. C. 


District Metals Co., Inc. 
4601 Upshur St. 
Bladensburg, Md. 


Delivered into Washington, D.C. 
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Pl's. Ex. 2 
Filed July 1, 1957 


CITIES SERVICE OIL COMPANY 
(Pennsylvania) 


Certified copy of Section 6 of Article IV— 
Officers of By-Laws of said Corporation 


<‘ Articte IV. Section 6. The secretary shall be sworn 
to the faithful discharge of his duties and shall attend all 
meetings of the board of directors and stockholders and 
shall record the minutes of such meetings in books pro- 
vided for that purpose. He shall attend to the giving and 
serving of all notices of the corporation, together with such 
lists of the stockholders as may be required by law. He 
shall be the custodian of all papers brought before the 
board for action or ordered on file; also of all written con- 
tracts, deeds, insurance policies, leases, records and evi- 
dences of title to real estate and other property (except 
moneyed securities) owned, held or controlled by the com- 
pany. He shall have the custody of the corporate seal, and 
shall affix and attest the same when authorized by the 
chairman of the board, president, a vice-president, the 
board of directors or a committee thereof. The board of 
directors or executive committee may appoint one or more 
assistant secretaries who shall have such powers and per- 
form such duties as the board or executive committee may 
direct, and shall perform all the duties of the secretary in 
his absence.”’ 


I, C. O. Johnson, Assistant Secretary of CITIES SER- 
VICE OIL COMPANY, a Pennsylvania corporation, do 
hereby certify that the above and foregoing is a true and 
correct copy of Section 6 of Article IV—Officers—of said 
corporation. 

C. O. JoHNson 
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I, C. O. Johnson, Assistant Secretary of CITIES SER- 
VICE OIL COMPANY, do hereby certify that G. B. Lyon 
has been duly elected to and now holds the office of Assistant 
Secretary. 

) C. O. JoHNSON 


Dated: June 13, 1957 


22 Filed June 28 1957 
Memorandum 


Motion for preliminary injunction and declaratory judg- 
ment denied, and cause dismissed. The plaintiff had no 
difficulty in complying with the statute for almost a period 
of 20 years, as an examination of its applications for license 
over that period indicates. This is directly contrary to 
the sworn affidavit of its Vice President, which says (Par. 
4 of same): ‘Plaintiff does not now nor has it at any time 
had a ‘resident general agent’ in the District.’’ 


The fact is that for almost 20 years it presumably de- 
signated itself as such. 


Apart from that the Court takes the view that the statu- 
tory provision is mandatory, and there is no showing not 
only of irreparable injury but, indeed, of no injury at all. 
If it is subsequent tax liability the plaintiff is disturbed 
about—with reference to that there is an adequate remedy 
at law when that time comes, if ever. 


Order accordingly. 


. Matrraew FE. McGuire 
: Matthew F. McGuire 
United States District Judge 


June 28, 1957 
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23 Filed June 29, 1957 
Motion to Stay, Etc. 


Plaintiff, Cities Service Oil Company, a corporation, 
moves the Court to stay or restrain the defendants from 
restricting and interfering with plaintiff in the importation 
and distribution of motor fuel in the District of Columbia 
pending appeal from the judgment herein, or, in the alter- 
native, so to stay or restrain the defendants to and including 
July 5, 1957, pending application for injunction to the 
United States Court of Appeals for the District of Columbia 
Circuit. 

The present license expires as of June 30, 1957, which 
is Sunday. Unless the stay is given, irreparable damage 
and loss will come to the plaintiff in the supplying of the 
numerous service stations in the District of Columbia with 
motor fuel. 


Rule 62 of the Federal Rules of Civil Procedure amply 
authorizes this action. 


Exuuis, Hoveston & Eis 


Kant K. Sprices 

By Kahl K. Spriggs 
504 Southern Building 
Washington, D. C. 
Attorneys for Plaintiff 


Denied 
July 2, 1957 


Jas. W. Mokrzis, J. 


31 Filed July 2, 1957 
Order 


This matter came on for hearing on plaintiff’s motion 
for a temporary injunction and declaratory judgment. Upon 
consideration thereof, of the memorandum of points and 
authorities in support of and in opposition to, said motion 
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together with the affidavits and other pleadings on file 
herein, as well as an examination of certain records main- 
tained by the defendants, including previous applications 
filed by plaintiff for an importer’s license, and of oral 
argument by counsel for all parties in open court, it is, by 
the Court, this 2nd day of July 1957, in accordance with 
the memorandum opinion filed by the Court herein, 


ORDERED: 
‘1. That plaintiff’s motion for preliminary injunction and 


declaratory judgment be, and the same is, hereby denied, 
and 


2. That the complaint filed herein be, and the same is 
hereby, dismissed. 


/3/ Jas. W. Morris 
Judge 


32 Filed July 2, 1957 
Notice of Appeal 


Notice is hereby given this 2nd day of July, 1957, that 
plaintiff, Cities Service Oil Company, a corporation, hereby 
appeals to the United States Court of Appeals for the Dis- 
trict of Columbia from the judgment and order of this 
Court entered on the 2nd day of July, 1957 in favor of 
defendants, Robert E. McLaughlin, David B. Karrick, 
Thomas A. Lane, Commissioners of the District of Colum- 
bia, and Kenneth Back, Assessor for the District of Colum- 
bia against said Cities Service Oil Company (a) denying 
motion for temporary injunction and declaratory judgment; 
(b) dismissing the complaint, and (c) denying motion for 
stay, etc. 

Exus, Hoveuton & Eris 


by Kanu K. Sprices 
Attorney for Plaintiff 

504 Southern Building 

Washington 5, D. C. 
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No. 13,990 


CITIES SERVICE OIL COMPANY, a Corporation, 
Appellant 


Vv. 


ROBERT E. McLAUGHLIN, ET AL., Commissioners of 
the District of Columbia and KENNETH BACK, 
Assessor for the District of Columbia, Appellees 


Appeal from the United States District Court for the 
District of Columbia 


Kan. K. Spriaes 
504 Southern Building 
Washington 5, D. C. ay 
Attorney for Appelhene”~ 
Of Counsel: : 


Grorce H. Cory 
Francis J. MULDERIG 

60 Wall Street 

New York 5, New York 


Exuis, Hoveston & Extis 
504 Southern Building 
Washington 5, D. C. 


Press or Byron S. ApaMs, WasHINcTON, D. C. 























Statement of Points 
Summary of Argument 


Point L The Unclean Hands Doctrine Has No Ap- 
plication Herein 


Point Il. Appellees Have Shown No Basis for the 
Dismissal of the Complaint by the Court Below .. 


Point IV. Neither the Lack of Objection by Appel- 
lant Nor the Statements in Appellees’ Affidavit 
Support the Consideration by the Court Below of 
Documents Not Before It 


Conclusion 











_ IN THE 


United States Court 7 Appeals 


For tHe District or Cotumsia Circuit 


No. 13,990 


CITIES SERVICE OIL COMPANY, a Corporation, 
Appellant 


Vv. 


ROBERT E. McLAUGHLIN, ET AL., Commissioners of 
the District of Columbia and KENNETH BACK, 
Assessor for the District of Columbia, Appellees 


Appeal from the United States District Court for the 
District of Columbia 


REPLY BRIEF FOR APPELLANT 


This brief is submitted on behalf of the appellant 
in reply to the brief filed by the appellees. 
STATEMENT OF POINTS 
Port I 
THe Doctrine or Unctzan Hanns Has No Arpuication 
HEREIN. 


Port II 
AppeLLers Have SHown No Basis For THE DISMISSAL OF 
THE CoMPLAINT By THE Court BELow. 
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Porst Iii 
Apprrtant Has No Apequate Remepy At Law. 


Porst IV 


NEITHER THE Lack or Ossecrion By Appetzant Nor THE 
Srarements In Appetizers’ Arripavir Support THE 
ConsweraTion By tHE Covat Betow Or DocuMENTsS 
Nor Berore It. 


| SUMMARY OF ARGUMENT 


The brief of appellees herein urges that because of a 
claimed discrepancy between a statement in appellant’s 
affidavit submitted on the motion below to the effect that 
it never had a resident general agent in the District and 
a statement in appellant’s prior applications for im- 
porter’s license wherein it supplied its own name where 
the application called for the name of its resident general 
agent, the court below properly denied appellant’s motion 
for temporary restraint and properly dismissed the com- 
plaint. The action of the court below was proper, appel- 
lees argue, because the aforementioned claimed discre- 
pancy is evidence of appellant’s alleged bad faith and 
‘¢ynclean hands.”? Appellees also urge that appellant has 
an adequate remedy at law and that the court below prop- 
erly considered documents not submitted on the motion. 


‘It is appellant’s contention that there is absolutely no 
basis for invocation of the ‘‘unclean hands’’ doctrine; that 
it has no adequate remedy at law and will suffer irrepa- 
rable damage if it is not allowed to continue business in 
the District pending determination of appellees’ right to 
refuse a license; and that the court below erred in con- 
sidering documents not submitted to it. 
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ARGUMENT 


. POINT I = . 
THE UNCLEAN HANDS DOCTRINE HAS NO APPLICATION 
HEREIN. 


Appellees’ argument is based upon a factual contention 
—that appellant named a resident general agent in past 
applications—which can only be ascertained by reference 
to documents dehors the record, the applications them- 
selves. The court below erred in considering and basing 
its decision on these documents (Appellant’s Brief, Point 
Ill). It is significant that a court which did have before 
it all the evidence regarding this estoppel contention of 
appellees, made the following comment in holding for the 
appellant after consideration of the every same argument 
appellees make here: 


‘he doctrine of estoppel is not applicable here for 
several reasons, among which are the following. There 
was no misrepresentation. The Assessor or his office 
knew that the petitioner was not, and could not be 
its own ‘resident general agent’ for the purposes of 
the motor fuel tax and importing law ...’’. (Cities 
Service Oil Company v. District of Columbia, D. C. 
Tax Court, Docket No. 1585, Decision filed June 15, 
1957, page 10) 


Although the point was decided to the contrary by the 
D. C. Tax Court, if appellees feel they can make some- 
thing of the fact that appellant in prior applications in- 
serted its own name on that part of the license application 
which called for the name of a resident agent, they can 
attempt to do so on the trial of the merits of this action. 
But having failed even to present on the motion below 
the documents on which their argument rests, the signifi- 
cance, if any, of prior applications is not material on the 
issue of temporary injunction. 

Appellees, however, go further than to argue an es- 


toppel based upon documents outside the record, they urge 
that these absent documents constitute proof of appel- 
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lant’s bad faith and lack of ‘‘clean hands.’* They would 
support the lower court’s dismissal of the complaint and 
denial of temporary relief by an alleged discrepancy be- 
tween the appellant’s affidavit herein which states that it 
never had a resident agent in the District and a statement 
in the prior applications. Aside from the fact that the 
latter instruments are not in the record and aside from 
the fact that the tax court in an action between the same 
parties refused to find that these applications constituted 
any kind of misrepresentation, there is a total absence 
of any evidence, within or without the record, of conduct 
on the part of the appellant of such a nature as to deprive 
it of the right to do business in the District, or to obtain 
the aid of a court of equity. 


POINT II 


APPELLEES HAVE SHOWN NO BASIS FOR THE DISMISSAL OF 
THE COMPLAINT BY THE COURT BELOW. 


The appellees appear to have retreated from their con- 
tention below that Section 47—1908, D.C. Code, 1951 re- 
quires the appointment of a resident general agent. In 
any event, the interpretation of this section constitutes 
‘the merits of the action and the court below erred not 
only in its conclusion that the section did require appoint- 
ment of such an agent but also in even considering the 
‘merits on a motion for temporary restraint (Appellant’s 
Brief, Point IT). 


10On the issue of good faith, it is noteworthy that from a reading of ap- 
'_pellees’ brief one would conclude that for the past 20 years appellant had 
filed applications actually naming a resident general agent in the District. 
The fact is question 12 of the application read as follows: “<Tf a foreign 
corporation, name and address of resident general agent in the District of 
Columbia.’? Appellant answered as follows: ‘‘Cities Service Oil Company, 
5013 Georgia Ave., Washington, D.C.’’ Fair dealing, if not good faith, 
would have called for 2 more complete expression of the nature of the 
statements relied upon as evidence of appellant’s alleged bad faith, especially 
| when the documents. containing the. statements are not before the court for 
its own observation and verification. 
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The citation by the appellees of the predecessor to this 
section at page 8 of their brief is of interest, however, 
since it discloses the absurdity of the argument that a 
section calling for certain information constitutes a man- 
date that the applicant create the subject matter of the 
inquiry. The prior section as quoted by appellees re- 
quired all corporations to name their resident general 
agent and their attorney in fact. If appellees’ conten- 
tion prevails, then both domestic and foreign corporations 
under the prior section would have had to create a resident 
general agent and an attorney in fact. If the section had 
called for a listing of corporate realty holdings, the appli- 
cation of appellees’ argument to such a requirement would 
require importer corporations to buy -real property in 
order to comply with the section. 


If appellees desire to urge that an importer of motor 
fuels must appoint a resident agent in order to obtain a 
license, they will have full opportunity to do so on the 
trial of the action. The contention, however, is not self- 
operating and its mere utterance by the appellees cannot 
cost the appellant its business in the District as the price 
for its desire to test the validity of the contention. Aside 
from the previously discussed unwarranted observation 
by appellees regarding the clean hands doctrine, they have 
contributed no rational support for the lower court’s per- 
emptory determination that appellant’ had no case. The 
authorities cited by appellees deal with the refusal of 
courts of equity to aid wrongdoers and would be properly 
citable in cases dealing with wrongdoers. Such a case 
is not before this Court. 


Appellees cite, for example, Pollack v. Aspburg, S.D. 
N.Y. (1953), 14 F.R.D. 454 to support their contention that 
the court below had the right, sua sponte to dismiss the 
action. In the cited case, the District Court granted a 
motion to dismiss the complaint as to the parties already 
served on the ground that there was no diversity of citizen- 
ship. As to defendants not yet served the court dismissed 
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on its own motion. The complaint in that action contained 
237 pages which were ‘‘replete with defamatory state- 
ments.”? The court held that ‘‘the complaint is nothing 
less than a diatribe against many persons, living and 
dead. Numerous allegations are libelous, scandalous, vitu- 
perative and impertinent. Indeed some of these are little 
short of obscene.” (page 456) The court quotes some of 
these allegations in the decision and threatens the plain- 
tiff with contempt if a similar complaint is brought again 
(page 456). What conceivable relationship the dismissal 
of an obscene complaint which ‘‘pollute(s) the records”’ 
of a court, has to the matter before this Court, we leave to 
appellees to explain. 


American Ballbearing Co. v. Adams, 222 F. 967, reversed 
sub nom. Kardo Co. v. Adams, 231 F. 950, stands for the 
opposite of that for which appellees cited it. The lower 
court in that case dismissed on its own motion a complaint 
on the grounds that it appeared the plaintiff did not have 


eapacity to sue because the plaintiff was not a corpora- 
tion de facto or de jure. The Court of Appeals reversed 
and held: 


‘The conclusion is that this case is not one for the 
independent inquiry by a trial judge, on his own 
motion, and without the issues being raised by the 
pleadings into the complainant’s corporate capacity, 
or the reality of its interest ...”’ (page 972). 


 ‘{hns the lower court’s sua sponte dismissal of the com- 
plaint was held to have been error in a ease cited by 
appellees for the proposition that a court may, sua sponte, 
dismiss a complaint. 


The appellees in their brief, put forth many authorities 
holding that unconscionable conduct on the part of plain- 
tiffs will result in their failure to obtain equitable relief. 
Bell and Howell Co. v. Bliss (C.C.A. 7) 262 F. 131, for 
‘example, is asserted to be on ‘‘all fours’’ with the instant 
ease (Appellees’ Brief, page 17) because the Court of 
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Appeals in that case held that it had the power to dismiss 
a complaint ‘‘without prejudice to the real parties to in- 
stitute any suit,’? (page 135) on an appeal from the 
granting of temporary relief. The testimony adduced in 
the cited case ‘‘amply supported’’ the conclusion that 
that suit was instituted for the sole purpose of hinder- 
ing a state court proceeding and amounted to “‘little less 
than contempt of that court’? (page 134). It need only 
be pointed out again, in order to disclose the paucity of 
appellees’ reasoning and the misapplication of the cases 
cited, that the sole and only basis for the oft repeated 
charge of wrongdoing on the part of appellant is a state- 
ment in applications not in the record which a court, hav- 
ing before it these very applications, refused to find con- 
stituted any misrepresentation whatsoever. The basic 
deficiency in appellees’ argument is not the law cited but 
the absence of facts to bring such law into play. 


POINT It 
APPELLANT HAS NO ADEQUATE REMEDY AT LAW. 


Though they quote with approval that part of the deci- 
sion below which finds appellant will suffer no damage 
(Appellees’ Brief, page 10), the appellees do not develop 
any rationale explaining how the appellant will not be 
irreparably damaged if, by denial of a temporary injunc- 
tion, it is forced out of business within the District while 
it is testing the propriety of appellees’ denial of its appli- 
cation for a license. With no showing countervailing the 
self-evident sworn statements of appellant that it will 
suffer irreparable damage if appellees are not restrained, 
pendente lite, from preventing appellant from conducting 
business in the District appellees nevertheless urge that 
there exists an adequate remedy at law. This argument is 
constructed upon the pendency, when this suit was started, 
of the aforementioned suit in the Tax Court wherein appel- 
lant bas since been successful in obtaining refunds of 
taxes paid for the years 1952 and 1953 upon a showing 
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of its non-taxable status. Appellees stridently charge that 
the instant suit is a mere maneuver either to circumvent 
the effects of an adverse decision in the Tax Court (the 
decision was not adverse) or to free appellant from taxes 
for future years (Appellees’ Brief, page 12). The evil 
which attaches to a corporation’s taking the position that 
it is not subject to a particular tax is not readily evident. 
The temerity of appellant’s commencing suit instead of 
accepting the arbitrary fiat of appellees may shock them 
but it remains the tried and true method of determining 
issues. 


| Appellees and the court below suggest that the adequate 
remedy would be for appellant to appoint a general resident 
agent, thereby obtaining the importer’s license, and then 
to sue in the tax court for recovery of the taxes it would 
be forced to pay. This is not only not adequate; it is not 
a remedy at all, for, as appellees well know, the appoint- 
ment by appellant of a general resident agent would destroy 


its present tax-free status and appellant would have no 
cause of action to take to the tax court. 


| Whether the statutes of the District require appellant 
to appoint a resident general agent, with the consequence 
that it will become subject to certain taxes, is the issue 
presented by this case. Appellant has the right to pre- 
sent this issne for judicial, rather than administrative, 
determination. This right has meaning only if appellant 
is permitted to conduct business in the District pending 
the outcome of the suit. The court below deprived appel- 
lant of its opportunity to present its case, both by deny- 
ing the application for temporary restraint and by dis- 
missing the complaint. Devious lines of argument and 
dark unsupported hints of unclean hands are no sub- 
stitute for a showing of why the appellant is not entitled 
to an order which would merely preserve the status quo 
- and allow it to conduct business pending a determination 
of the merits of this action. 
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POINT IV 


‘ WEITHER THE LACK OF OBJECTION BY APPELLANT NOR 
THE STATEMENTS IN APPELLEES’ AFFIDAVIT SUPPORT 
THE CONSIDERATION BY THE COURT BELOW OF DOCU- 
MENTS NOT BEFORE IT. 

It is urged by appellees that the court’s examination 
of the prior applications, dehors the record, is cured by 
the failure of the appellant to make objection to such 
consideration (Appellees’ Brief, page 22). Thus, appel- 
lees assert the preposterous principle that a litigant must 
object on the record to a future consideration by the court 
of matters not before it. To state this principle is to 
refute it. 


Finally, appellees assert that appellant was not prej- 
udiced by the lower court’s consideration of the prior 
- applications because the affidavit submitted by appellees 
stated that these applications ‘‘named a resident general 
agent in the District of Columbia.’”’ The affidavit sub- 
mitted by appellant truthfully asserted that it does not 
now have, nor has it any time, had a resident general 
agent in the District. The Tax Court has made a find- 
ing confirming this fact (Cities Service Oil Company v. 
District of Columbia, supra). 


The real issue is whether appellant can be forced to 
maintain a resident general agent in the District now in 
order to obtain an importer’s license. Even if it were 
the fact, that for the past twenty years appellant had 
had and named a resident general agent in the District, 
such fact would not be relevant in the face of a show- 
ing that the appellant had not such agent at the time it 
filed the instant application for license which the appel- 
lees rejected. The only conceivable materiality of the 
prior application would be on an issue of credibility since 
appellant has stated it never had such an agent. But 
it is on this very issue that appellant has been prejudiced 
by a consideration of the prior applications for, if it had 
had the opportunity to address itself to these documents 
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it could have shown, as it successfully showed before the 
Tax Court, that when it inserted its own name in response 
to the agency inquiry it was not and could not have been 
naming a resident general agent. In fact, if the appli- 
cations had been introduced, a serious question of the 
credibility and good faith of appellees’ affiant would have 
arisen. His sworn statement that appellant in prior appli- 
cations ‘‘named a resident general agent in the District 
of Columbia’’ requires extensive explanation in view of 
the fact that the prior applications named the appellant 
itself and no separate entity of any kind. The failure to 
introduce these applications might well be explained by 
the failure of the documents to support this affiant’s state- 
ment. 


'The court below erred by considering and basing its 
decision upon documents not before it and appellant was 
seriously prejudiced by this error. 


CONCLUSION 


‘There is no rational basis for denying to appellant the 
right to conduct business in the District until the appel- 
lees’ refusal to issue a license is examined under the full 
light of a trial on the merits and a determination is made 
as to the propriety of that refusal. The temporary in- 
junction serves to preserve the status quo with no prej- 
udice at all to the appellees; its denial serves to deprive 
appellant of its day in court by affording its adversaries 
in litigation the power, at their whim, to prevent it from 
doing business in the District before a judicial determina- 
tion of the rights of the parties. Without temporary 
restraint, appellant’s success on a trial would be a Pyrrhic 
victory indeed. 


‘Neither reason nor authority supports the action of the 
court below in denying to appellant the protection of a 
temporary restraint pending determination after trial of 
the issues herein. The dismissal of the complaint was 
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improper especially when such dismissal was based upon 
a consideration by the court of documents not presented 
to it. 


The order below should be reversed and appellant should 
be granted a preliminary injunction as sought by it. 


Respectfully submitted, 


Kan. K. Spriacs 
504 Southern Building 
Washington 5, D. C. 
Attorney for Appellant 
Of Counsel: 


Grorce H. Contin 
Francis J. MULDERIG 

60 Wall Street 

New York 5, New York 


Exuis, Hovcuton & Exxis 
504 Southern Building 
Washington 5, D. C. 
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credibility and good faith of appellees’ affiant would have 
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cations ‘‘named a resident general agent in the District 
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tion of the rights of the parties. Without temporary 
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victory indeed. 
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court below in denying to appellant the protection of a 
temporary restraint pending determination after trial of 
the issues herein. The dismissal of the complaint was 
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improper especially when such dismissal was based upon 
a consideration by the court of documents not presented 
to it. 


The order below should be reversed and appellant should 
be granted a preliminary injunction as sought by it. 


Respectfully submitted, 


Kant K. Sprices 
504 Southern Building 
Washington 5, D. C. 
Attorney for Appellant 
Of Counsel: 


Grorce H. Coin 
Francis J. MULDERIG 

60 Wall Street 

New York 5, New York 


Exuis, Hoverton & Ex.is 


504 Southern Building 
Washington 5, D. C. 














APPELLANT'S SUPPLEMENTARY MEMORANDUM 
a EE EIS 


IN THE 


United States Court of Appeals 


For tHe District or CoLumsBia CIRCUIT 





No. 13,990 


CITIES SERVICE OIL COMPANY, a corporation, 
Appellant 


v. 
ROBERT E. McLAUGHLIN, ET AL., Commissioners of 


the District of Columbia, and KENNETH BACK, 
Assessor for the District of Columbia, Appellees. 


Kau. K. Sprices 
504 Southern Building 
Washington 5, D. C. 
Attorney for Appellant 


Of Counsel: 


Grorcp H. Coin 
Luoyrp I. Parerno 
Francis J. McULpERIG 


60 Wall Street 
New York, New York FLED sui - 7 1968 


Euuis, Hovcuton & Ex1is z 
504 Southern Building Syl hb. dura? 
CLERE 


Washington 5, D. C. 





Press or Brron S. Apams, Wasnincron, D.C. 











Preliminary Statement 
Statement of the Case 
Statement of Points 
Summary of Argument 
Statute Involved 
Argument 


Point I—The Ambiguity Contained in Section 47-1903 
of the Motor Fuel Tax Law Must Be Construed 
in Favor of Appellant 


Point II—The Term ‘‘Resident General Agent’’ Not 
Being Defined by Statute, and Not Being Capable 
of One Specific Definition, Should Be Construed 
in Light of Appellees’ Administrative Interpreta- 
tion 6ver Many Years . 


Point I1I—The Purpose of the Statute Would Be 
Satisfied by the Appointment of an Agent of the 
So of the Agent Appellant Now Has in the 


Point [V—Appellees’ Application of the Motor Fuel 
Tax Law Is Discriminatory 


Conclusion 


TABLE OF CASES 


Alaska S.S, Co. v. U. 8. (1933), 290 U. S. 256 

E. I. Du Pont de Nemours & Co. v. Clark (Del. 1952), 
88 A. 2d 436 

Heany v. Borough of Mauch Chunk (1936), 332 Pa. 487, 
185 Atl. 732 

Peckhaus v. Ronrico Corp. (1 Cir., 1948), 171 F. 2d 653 

U. S. v. Madigan (1937), 300 U. S. 500 

U. S. v. Sullivan (D. C. Ga. 1946), 67 F. Supp. 192, 
rev’d 161 F. 2d 629, rev’d 332 U. S. 689 


OTHER REFERENCES 


Corpus Juris Secundum, Agency § 3c 
Restatement Agency § 3(1) 

















IN THE 


United States Court of Appeals 
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CITIES SERVICE OIL COMPANY, a corporation, 
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v. 
ROBERT E. McLAUGHLIN, ET AL., Commissioners of 


the District of Columbia, and KENNETH BACK, 
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APPELLANT'S SUPPLEMENTARY MEMORANDUM 


PRELIMINARY STATEMENT 


This memorandum is submitted in accordance with the 
order of this Court, dated June 20, 1958, allowing Appellant 
to file a memorandum regarding the merits of Appellant’s 
case before the District Court. 


STATEMENT OF THE CASE 


The complaint herein sought an injunction to prevent 
Appellees from interfering with Appellant’s operations as 
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an importer of motor fuels in the District of Columbia and 
sought a declaratory judgment to the effect that: 


(A) Section 47-1903, D. C. Code, 1951 does not require 
Appellant to maintain a resident general agent in the 
District as a condition of obtaining such a license, and 


(B) That if the statute is construed to impose such a 
condition, it is void and unenforcible. 


When the Summons together with copy of Complaint 
was served, Appellant also served a Notice of Motion for 
an order temporarily enjoining Appellees from interfering 
with Appellant’s business in the District, pendente lite. 
The court below denied the temporary injunction and dis- 
missed the complaint without trial or hearing on the merits. 


Appellant submits that had Appellees made a motion for 
summary judgment (which they did not), the motion could 
not have been granted or later affirmed by this Court if 
a genuine issue of fact existed. Peckhaus v. Ronrico Corp., 
(1 Cir., 1948) 171 F. 2d 653. 


Because of the lack of a trial in the District Court 
Appellant is handicapped as it has had no opportunity 
to take depositions, examine Appellees’ records, or take 
advantage of the other pre-trial fact finding techniques 
afforded parties before trial in the District Court. There- 
fore Appellant can not now point, specifically, to evidence 
which might otherwise be available. However, based upon 
the best information Appellant now has and believes cor- 
rect, Appellant states that had it been afforded a trial it 
would have presented the following facts, which it believes 
could readily be established by pre-trial investigation and 
the taking of depositions : 

(1) Under the Motor Fuel Tax Law the so-called ‘‘resi- 
dent general agent’’ has no function: 
a. Licenses may be, and in many cases are, applied for 


over the signature of corporate officers, rather than 
‘¢yesident general agents.”’ 
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. Returns are prepared and filed over the signature 
of corporate officers or company tax department 
employees, rather than ‘‘resident general agents.’’ 


ec. Surety bonds are countersigned by corporate offi- 
cers and other designated persons, rather than 
‘resident general agents.”’ 


Payment of the tax is made by company employees 
or officers in the treasury or tax departments, rather 
than by ‘‘resident general agents.’ 


. Records are prepared and maintained, in most cases 
outside the District, by accounting and tax depart- 
ment employees, rather than by ‘‘resident general 
agents.’’ 


. Dealings, discussions and negotiations between the 
District and taxpayers are had, so far as taxpayers 
are concerned, through company employees, and 
not through ‘resident general agents.’’ 


(2) That Appellees have accepted applications from other 
companies, and granted licenses based thereon, which 
showed, on their face, the lack of a ‘‘resident general 
agent’’ in the District. 


(3) That other oil companies have been granted an im- 
porter’s license on the basis of applications containing 
statements substantially identical to those contained in 
Appellant’s instant application. 


(4) That many companies which were granted licenses 
have designated agents such as local legislative repre- 
sentatives and corporations organized to serve solely as 
statutory agents for service of process, of self-evidently 
limited function, who could not be ‘‘resident general 
agents’’ in any sense of that term. 


(5) That many companies maintain their records outside 
the District and that representatives of the District regu- 
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larly travel to the place where those records are maintained 
for the purposes of auditing such records (sometimes 
hundreds of miles from the District). 


(6) That Appellant conducts no function in the District 
other than to solicit sales and make deliveries of products 
by personnel whose center of operation and control is 
outside the District. 


(7) That the aforementioned personnel are employees 
of ‘limited authority and neither perform, nor are needed 
to perform, any function which could be called that of a 
general agent. 

(8) That many companies, including Appellant, maintain 
their records of District transactions in offices outside, 
and substantially distant from the District and it would be 
unreasonable and impracticable for them to maintain such 
records in the District. 


(9) That the District has not, perhaps without excep- 
tion, called on Appellant or any other holder of an im- 


porter’s license to deal with it in respect of license or 
tax matters, through a ‘‘resident general agent.’’ 


STATEMENT OF POINTS 
Point I 
The ambiguity contained in Section 47-1903 of the Motor 
Fuel Tax Law must be construed in favor of Appellant. 
Point II 


The term ‘‘Resident General Agent,’’ not being defined 
in the statute, and not being capable of one specific defini- 
tion, should be construed in light of Appellees’ administra- 
tive interpretation over many years. 


Point III 


The purpose of the statute is satisfied by the appoint- 
ment of an agent of the character Appellant now has in 
the District. 
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Point IV 


Appellees’ proposed interpretation and application of 
the Motor Fuel Tax Law is discriminatory and, therefore, 
unconstitutional, 


SUMMARY OF ARGUMENT 


The Statute does not require the appointment by an 
importer of a ‘‘resident general agent.’’ This interpreta- 
tion is clear from the statute itself in view of its purpose, 
the administrative action taken in enforcement of the 
statute over many years, and the fact that Appellees’ pro- 
posed interpretation would be unreasonable in view of the 
lack of standards, or definition, set forth with respect to 
the nature and power of a ‘‘resident general agent.’’ 


Appellant further submits that even if Appellees’ inter- 
pretation is correct, it has been applied discriminatorily 
and therefore would result in a taking of Appellant’s prop- 
erty without due process of law. 


STATUTE INVOLVED 


The relevant statute is Section 47-1903 of the D.C. Code 
of 1951 (Section 3 of the Act of Congress of April 23, 
1924, as amended, 43 Stat. 107; 50 Stat. 678); which 
reads as follows: 


‘‘(a) No person shall bring into, . . . the District 
of Columbia motor-vehicle fuel . . . to be sold... and 
no person shall engage in the business of importer of 
motor-vehicle fuels unless such person is the holder 
of an unrevoked license... issued by the commissioners 

. In ease the appellant is a corporation the applica- 
tion shall also contain the corporate name (etc.) . 
and, if a foreign isgrporaton, the name of its resident 
general agent . 
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ARGUMENT 
POINT I 


THE AMBIGUITY CONTAINED IN SECTION 47-1903 OF THE 
MOTOR FUEL TAX LAW MUST BE CONSTRUED IN FAVOR 
OF APP: 

The issue presented in this case is whether the clause 
contained in Section 47-1903 with regard to applications 
for importers’ licenses containing the name of a foreign 

‘resident general agent’’ is to be construed 

corporation create and 

maintain $s ; tion simply 

means that such an ag if one exists. 

‘¢regident general agent’’ is 

£ definitions of terms used 

in Section 47-1902 of 

a taxing statute con- 

taining penal must, there- 
fore, be construe 


Appellees contend that the se 

corporation to have a resident general agent 

as a condition of obtaining a motor fuel importer’s license. 
The argument rests upon that part of the section which 
states that the ‘¢application for an importer’s license shall 
also contain .. - if a foreign corporation, the name of its 
resident general agent...” Tt is the contention of Appel- 
lant that the quoted portion of the section requires only 
that the applicant shall name @ resident general agent, if 
it has one, OF, if an agent is required, that the agent in- 
tended is one for the service of process only. 


Tt has become obvious from the development of this 
ease and the companion case in the Tax Court (Cities 
Service Oil Company V.- District of Columbia, aff’d. by this 
Court, Docket No. 14,238) that Appellees’ recent insistence 
upon a reading of the licensing statute to the effect that 


it requires the designation of a resident general agent 
sn the District is motivated by Appellees’ desire to insure 
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that every foreign corporation importing motor fuel shall 
pay a franchise tax. Since a franchise tax must be paid 
by any foreign corporation having an_agent within the 
District (Sec. 47-1591¢(h), D.C. Code, _1951), Appellees 
simply refuse to issue an importer’s license to any corpora- 
tion not having such an agent in the District. Thus Appel- 
lees would amend the franchise tax statute by eliminating 
motor fuel importers from the exemption allowed corpora- 
tions without agents, representatives, or places of business 
in the District. What Appellees could not accomplish 
directly in the Tax Court they are attempting to accom- 
plish indirectly through their interpretation of the licensing 
section. 





Sections 47-1901 through 47-1919 of the District of Co- 
lumbia Code comprise the motor fuel tax law. Section 


47-1901 impo of er gallon on all fuels 
_sold_by an importer_within the District. Appellant has 


always paid this tax. Under the statute every importer of 
Motor fuel is required to obtain a license; to pay a $5.00 


fee when filing its application for license; to file a bond 
insuring payment of the tax (Section 47-1903) ; to render 
monthly reports to the Assessor of the amount of fuel 
oil sold (Section 47-1904); to state on invoices that the 
importer has assumed payment of: the tax (Section 47- 
1905) ; to pay the tax on or before the 25th day of the next 
succeeding month (Section 47-1906) ; and to make its rec- 
ords subject to inspection by the Assessor (Section 47- 
1907). Any‘wiolation of those sections constitutes a crime 
(Section 47-1911). 


Thus, to insure payment of the motor fuel tax the statute 

obliges the importer to report sales and make its records 

- available for inspection. It is apparent that the presence 

of a resident general agent within the District has no rela- 

tionship whatsoever to any of the aforementioned functions 
or requirements imposed by the statute. 
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Section 47-1903 sets forth the details to be obtained 
from the importer in its application for license. The 
section first sets forth the general information to be ob- 
tained from all applicants—name of the applicant; name 
under which it will transact business and name and place 
of business of the local representative; location of the 
applicant’s place of business; the date the business was 
established ; and other information required by regulations. 
The section then provides that the application in the case 
of corporations shall contain the name, place and time of 
incorporation and the names of the officers and directors, 
but, if the applicant is a foreign corporation, the applica- 
tion shall also ask for the name of its resident general 
agent. Finally, if the applicant is a partnership the appli- 
cation shall set forth names and addresses of the several 
persons constituting the partnership. 


Keeping in mind the purpose of Section 47-1903—1o aid 
in the collection of the motor fuel tax—the question is 
presented whether the ambiguity should be resolved by a 
reading of the statute so as to require a foreign corporation 
to have, within the District, a resident general agent as 
a condition precedent to the obtaining of the importer’s 
license. It should first be noted that neither an indimi 


applicant, a partnership nor a domestic corporation is 
requir er any interpreta statute to main- 
tam a ‘‘resident general agent’? in the District. As to 


those entities the applicatio s for 

© name and place of business of the local representative. 

though neither the term “‘l representative’’ nor the 
term ‘resident general agent”’ is defined in the statute it 
is obvious that a representative has a far more restrictive 
connotation than a general agent and would undoubtedly 
include a mere representative for the purpose of accepting 
process on behalf of the applicant. Indeed, once again 
having in mind the purpose of the statute, it is difficult 


to conceive of why the District of Columbia would_be ~ 
interested in requiring the presence within its jurisdiction 
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of any individual with greater authority than to accept 


service of process. 





— 

Appellees’ interpretation of the statute therefore in- 
volves a discrimination against foreign corporations as 
opposed to all other entities because under their inter- 
pretation it is only foreign corporations which would be 
required to appoint and to maintain in the District a 
resident general agent. It is respectfully submitted that 
to read into the statute the requirement that a foreign 
corporation have a resident general agent does violence 
to the nature and purpose of the law and results in an 
unjustified discrimination against such corporation. On 
the other hand, reading the section to mean that a forei 
corporation must Wathe its resident general agent if it has 
one 1s an interpretation entirely in accord wit 
and purpose of the Act. 








POINT It 


THE TERM “RESIDENT GENERAL AGENT” NOT BEING DEFINED 
BY STATUTE. AND NOT BEING CAPABLE OF ONE SPECIFIC 
DEFINITION, SHOULD BE CONSTRUED IN LIGHT OF APPEL- 
LEES’ ADMINISTRATIVE INTERPRETATION OVER MANY 
YEARS 

A. Appellees in the Past Have Acted in Accordance With 

Appellant's Interpretation of the Section 


Of obvious import to the interpretation of Section 47- 
1903 is the past administrative practice of Appellees with 
respect to applications by foreign corporations for motor 
fuel licenses. U. S. v. Madigan (1937), 300 U.S. 500; 
Alaska 8.8. Co. v. U. S. (1933), 290 U.S. 256. If afforded 


its day in court, Appellant would 
~other oil companies have designated as_their ‘“‘resident, 


general agent”? mere agents for the service nd 
he t Appellees owing this to be 


| SED ee er ny years issued licenses to such compani Appellant 
; would offer proof that thos ies hav 


> franchise tax to the District under Sec. 47-1551(c) of the 
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District of Columbia Code, and yet have received licenses 
to import. Under the interpretation sought to be placed 
upon the section by Appellees this could not be so, for a 
foreign corporation, if it has to appoint a resident general 
agent to obtain a license, would immediately become subject 
to franchise tax. This evidence would establish either 
an administrative pattern directly opposed to Appellees’ 
present interpretation of the section, thereby lending 
weight to Appellant’s interpretation, or it would indicate 
that Appellees are interpreting the statute in this manner 
solely for Appellant, thereby making its application dis- 
criminatory. 


B. As Read by the Appellees, This Penal Statute Fails to 
Assert Reasonable Standards for Compliance 


If the statute requires the appointment by a foreign 
corporation of a ‘‘resident general agent,’’ a question of 
definition arises. The term is not defined in the statute. 
If by ‘‘general agent’’ Appellees mean an agent with 
authority to bind Appellant in all matters, it is impossible 
of fulfillment as it is elementary corporation law that the 
business of a corporation is to be conducted only by its 
Board of Directors. If something less than a true general 
agency is intended, no guide exists for an applicant to 
comply with the section. No co oration has j 
as a ‘general agent”’; it has only various officers, employees 
ani swith limited powers. Appellees would require 
all foreign corporations which desire to import motor fuel 
to appoint some individual with extended authority and 
require him to live and to operate an office in the District 
of Columbia, the office and agent having no other purpose 
and function but to satisfy the Appellees’ interpretation 
of Section 47-1908. Appellant has need of neither an agent 
nor an office in the District of Columbia and it is respect- 
fully submitted that the District of Columbia motor fuel 
tax law should not be construed to require the creation 
of a nonfunctioning general office in the District of Colum- 
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bia. A statute should not be construed as to make it 
impossible or incapable of fulfillment. E. I. Dupont de 
Nemours and Co. v. Clark (Del. 1952), 88 A. 2d 436, 


j A general agent has been defined as ‘‘. . . an agent 
. —authorized to conduct a series of transactions involving 
| a continuity of service say Restatement, Agency Sec. 
"; 3 (1). In the comments to the above section, it is stated 
f that the difference between a general and special (limited) 
agent is one of degree depending upon the number of 

acts to be performed, the number of people dealt with, 

and the length of time needed for performance of the 

acts. It has been stated that a special (limited) agent 

is one authorized to act in a specific transaction, or one 
employed to do one or more specific acts, or one employed 


for a specific purpose. 2 0.J.S., Agency, Sec. 3c and cases 
cited therein. It is submitted that all Appellant could do 


in the appointment of an agent (withoutacting wira vires), —~ 
would be to appoint one to do the acts Appellant now does 
applications, accepting service of process, the posting of 
a bond to guarantee payment of the motor fuel tax, and 
payment oF the tax. Therefore, even if Appellant author- 
izes a resident agent in the District to do all that Appellant 
presently does, by operation of law, such agent would be 
considered a special or limited agent. For Appellant to 
meet Appellees’ proposed requirement it would have to 
alter its present method of doing business, and authorize 
an agent to operate this business. It is submitted that the 
ambiguous phrasing in the motor fuel tax statute should 
not be construed to impose on the taxpayer a mandate as 
to how it shall operate its business—such decisions and 
arrangements being in the sole prerogative of the cor- 
porate management—especially when Appellant has oper- 
ated in the same manner for many years with the knowl- 
edge, and at least implicit approval of Appellees. U.S. v. 
Sullivan (D.C. Ga. 1946), 67 F. Supp. 192, rev’d (5th Cir. 
1947), 161 F. 2d 629, rev’d (1947), 332 U.S. 689. 
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Assuming, arguendo, that Section 47-1903 is subject 
to the construction placed upon it by Appellees, the only 


statute whose terms myst be strictly construed, is that ¢ 
agent referred to is an agent fo j ess. . Ap- 
pellant has such an agent and disclosed the name and local 
<Sqdress oF This agent in tis application. There is absolutely — 
no indication in the entire motor fuel tax law that the 
statute, in seeking only to levy and to assure the collection 

of a tax, has so far reached out beyond its scope as to 
demand that a foreign corporation conduct its business in 

a particular manner. The section’s interest in an agent 
can only be related to proper insistence that the foreign 
corporation, enjoying the right to import motor fuel, be 
subject to the jurisdiction of the courts of the District by 
having therein an agent authorized to accept process on 
its behalf. 


Thus between the definition of a general agent, as one 
fully empowered to bind a corporation in all matters, thus 
rendering his appointment wltra vires, and a definition of 
such an agent as one authorized to accept process for the 
corporation, lie as many definitions of general agent as 
there are functions of the corporation. Appellees have 
not indicated to Appellant the particular nature of the 
agency it is required to create, and, it is submitted, they 
are unable to do so. 


It is apparent that with respect to the presence of a 
local agent both Section 47-1903, and Section 29-907 of the 
District of Columbia Business Corporation Law, have the 
same end in view when they describe the necessary agent 
to be appointed. It happens that the business corporation 
law fully describes and defines the ‘‘registered agent’’ 
to be appointed and from the definition given in Section 
99-933¢ thereof, it is apparent that an agent for the service 
of process only satisfies the requirements of this section 
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for authority by a foreign corporation to do business within 
the District. If a foreign corporation need only appoint 
an agent for the service of process to become authorized 
to do business in the District, then, a fortiori, a foreign 
corporation which merely imports motor fuel should not 
be required to appoint an agent with greater powers. 


The original Act imposing a motor fuel tax, approved 
April 23, 1924, 43 Stat. Part I, page 106, stated that a 
certificate had to be filed with the District Assessor by 
importer corporations, both domestic and foreign, listing 
‘<the corporate name under which it is authorized to trans- 
act business, the names and addresses of the principal 
officers, resident general agent, and attorney in fact.’? The 
only changes made from that Act in the instant statute 
were accomplished in 1937 when the phrase ‘‘if a foreign 
corporation’? was inserted before the words ‘“‘the name 
of its resident general agent,’’ and the words ‘‘attorney 
in fact?’ were deleted. 


Thus, if Appellees’ construction of the statute is correct, 
all corporations, both domestic and foreign, were required 
to maintain ‘‘resident general agents”’ and ‘cattorneys in 
fact?’ prior to 1987. It is submitted that it would be 
unreasonable and a clearly unintended result, if such a 
requirement were held to be the intent of Congress. It is 
further submitted that, in fact, such was not the inter- 
pretation placed upon the act by Appellees. For a domestic 
corporation to be required to maintain a ‘‘resident general 
agent”’ and an ‘‘attorney in fact’? in the District, when it 
had its principal offices and staff there, would be a com- 
pletely unnecessary requirement. That could not have 
been the meaning of the statute before it was amended, 
and there is no indication that the 1937 amendment was 
meant to change the statute in that respect. Statutes are 
to be construed so as to accord, as nearly as possible, 
with rules existing at the time of their enactment. Heany 
v. Borough of Mauch Chunk (1936), 332 Pa. 487, 185 Atl. 
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732. Therefore the purely formal 1937 amendment should 
not be construed to impose a substantial additional re- 
quirement. 


A question proposed by this Court in a prior hearin 
in this proceeding serves to illustrate the fallacy inherent 
in the District’s contention, The question asked was what 
effect a statutory requirement for the statement ‘on a 

asspo ionnaire OL the name of one’s or hus- 
band would have upon an unmarried person. Under the 
interpretation of the instant statute urged by the District, 
a condition precedent to the issuance of the passport 
would be the marriage of the applicant. 


The section dealing with information to be contained in 
an importer’s application is ambiguous in its reference to 
a ‘resident general agent.’? Applying general rules of 
statutory interpretation to this phrase, necessitates the 
conclusion that it means that such an agent should be 
named, if the corporation has one. 


POINT Ir 


THE PURPOSE OF THE STATUTE WOULD BE SATISFIED BY 
THE APPOINTMENT OF AN AGENT OF THE CHARACTER 
| OF THE AGENT APPELLANT NOW HAS IN THE DISTRICT 
Section 47-1903 (b) of the District of Columbia Code 

provides that upon the filing of the application described 

in the section, the filing of the bond therein provided and 
the payment of the filing fee, ‘‘the assessor shall issue to, 
such applicant a license which shall authorize the applicant 
to engage in the business of importer of motor vehicle 
fuels for one year unless such license is sooner revoked.”’ 

Appellant has filed its application and the required bond 

and tendered the filing fee. The Appellees have rejected 

the application because Appellant gave the following an- 
swer to one of the questions on the application: 


‘612. If foreign corporation, name and address of 
resident general agent in District of Columbia. 
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NONE Limited agent, United States Corporation Co., 
1111 National Press Bldg, Washington D. C.”’ 


Thus the issue presented is whether the foregoing an- 
swer disables Appellant from obtaining the license to 
import. An analysis of the statute discloses that Appellant 
has fully met its requirements. 


The motor fuel tax law is a taxing statute on all motor 
vehicle fuels sold or otherwise disposed of by an importer 
within the District of Columbia. Collection of the tax 
imposed is assured by a system of licensing (Section 47- 
1903), the filing of a bond (Section 47-1903), and the right 
of the Assessor to inspect records (Section 47-1907). The 
licensing provision is simply in aid of th jon 

e as distinguished from such regulatory licenses as 
are required for the practice of law, medicine and en- 


gineering. 


No general agent is required to carry out any of the 
functions prescribed in the Act. The application for license 
18 arobared im New York and signed by those officers pre- 
scribed by Section 47-1903 (a). The bond is executed by 
a surety licensed in the District and is forwarded to the 
District from Appellant’s New York office. When it issues, 
the license is mailed to that New York office pursuant to 
Section 47-1903 (b). The monthly report prescribed in 
Section 47-1904 is signed by Appellant’s tax accountant 
in Baltimore pursuant to said section. The payment of 
the tax is made by check from Appellant’s Baltimore office. 
Records are maintained and are available to inspection in 
Baltimore, Md., pursuant to Section 47-1907 and such 
inspections have been made by the District in Baltimore. 
Thus there is full compliance with all of the terms of the 
Act without the creation of a ‘‘general agent.”’ 


Rule 4(d) of the Federal Rules of Civil Procedure pro- 
vides the frame of reference within which we may ascer- 
tain the intent of the legislature, when it used: the words 
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‘‘general agent.’? Such rule deals with service of a sum- 
mons and complaint and provides that such service shall 
be made ‘‘npon a domestic or foreign corporation . . . by 
delivering a copy of the summons and of the complaint to 
an officer, managing or general agent . . .””? (Emphasis 
supplied). 


It is apparent from that part of Section 47-1903 which 
describes the information to be contained in the applica- 
tion for importer’s license that such mformation es 

o the iden applicant, its offi 


agents or members, in order to assure the applicant’s ready 
Distri 


availability to the jurisdiction of the courts of the 

f' mbia for purposes of collecting the tax imposed. 
In the light of the purpose and scope of the motor fuel 
tax law, the manifest intent of the Congress is not to 
ordain the type and authority of the officers or agents of a 
corporate applicant but to insure applicants have, within 
the District, one who can accept service of process on its 
behalf. 


When, therefore, the section speaks of a resident general 
agent it must have reference not to an agent with certain 
prescribed powers but to the agent of the kind described 
in Rule 4(d) of the Federal Rules of Civil Procedure as 
being one able to accept process. But if the sole purpose 
of identifying the ‘‘resident general agent’’ is to insure 
that the corporate applicant has present in the District 
an agent for the service of process, Appellant has fully 
complied with all that the section requires, indeed all that 


it could reasonably require, by_naming an egent who is __ 
uthorized to accept such process within the District. 

> hether such agent is a general agent or not is no concern 

of this e ration can serv: 

pursuant to Rule 4(d) which provides for service not 0 

on a peneral agent’ but also on “any other agent au-— 
orized by appomtmént or law receive service 0 

process ...”’ 





17 


All of the provisions of the motor fuel tax law are con- 
sistent with its general purposes to tax importers and 
insure collection of the tax. The half sentence relied upon 
by Appellees to open an entirely foreign field—the regula- 
tion of the conduct of the business itself through prescribed 
agencies—when read within the context of the section 
simply requires that an applicant set forth, for the aid 
of the District in collecting the tax, the identity and location 
of the entity which can be served with process. 


POINT IV 


APPELLEES’ APPLICATION OF THE MOTOR FUEL TAX LAW 
1S DISCRIMINATORY 

Appellant, if afforded a trial on the merits, would have 
offered proof that since the act was passed in 1924 the 
District has never shown any interest in the nature or 
type of the ‘‘resident general agent’’ so long as an im- 
porter disclosed the presence of an agent for the service 
of process. Appellant would have shown that it was not 
until Appellant claimed refund of franchise taxes based 
upon the fact that Appellant had no office or agent (other 
than one for the service of process) in the District that 
Appellees decided to place an interpretation on the motor 
fuel tax law that would result in the requirement that all 
importers of motor fuel pay franchise tax. The clearest 
element of Appellees’ argument is that the argument would 
not have been made if Appellant had not claimed a refund 
of franchise taxes paid. Appellees can point to no other 
raison d’étre for their insistence upon the presence in 
the District of any agent with powers greater than the 
authority to accept service of process. As urged above the 
motor fuel tax law itself does not encompass regulatory 
measures with respect to an applicant’s business but sets 
forth certain requirements in connection with the collection 
of the tax imposed. 


Appellant can offer evidence to the effect that at least 
one other importer of motor fuel in a position similar to 
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Appellant has for years received an importer’s license upon 
an application that disclosed only an agent for service of 
process. Given the opportunity to engage in pre-trial 
discovery proceedings which up to now has been denied it, 
Appellant believes it can show a general pattern of accept- 
ance by Appellees of applications naming only limited 
agents and that the present interpretation of the section is 
directed solely against this Appellant. 


Thus Appellant, if given the right to trial, and to the 
pre-trial procedures afforded all other litigants, would be 
enabled to prove a discriminatory and therefore an uncon- 
stitutional application of the act by Appellees. 


CONCLUSION 


‘The merits of the case at bar involve the proper inter- 
pretation of the Motor Fuel Tax Law. Before this Act 
ean be interpreted to require the creation of a resident 
general agent in the District, the factual issues arising from 
the Appellees’ prior actions under the law and their appli- 
eation of such law with respect to other importers must 
be determined. The nature of Appellant’s business in 
the District, the meaning of ‘‘resident general agent,”’ 
and the general practice of all importers of motor fuel 
into the District must be examined in their full light, by 
a trial, before a court may arrive at an interpretation of a 
statute which would set down requirements entirely foreign 
to its purpose and at variance with long established admin- 
istrative practice. The extreme hardship placed upon 
Appellant under Appellees’ interpretation should not be 
lightly imposed without granting Appellant the opportunity 
afforded any party to prove its cause of action. Appellant 
in submitting this memorandum does not intend to waive 
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its right to a full trial on the merits, or its right later 
to protest the lack of such trial. 


Respectfully submitted, 


Kaut K. Sprices 
504 Southern Building 
Washington 5, D. C. 
Attorney for Appellant 
Of Counsel: 


Grorce H. CoLin 
Luoyp I. Parrrno 
Francis J. MuLperic 
60 Wall Street 
New York, New York 


Exuis, Hovucuton & Exuis 
504 Southern Building 
Washington 5, D. C. 
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REPLY MEMORANDUM OF APPELLANT 


The order of this Court dated June 20, 1958, provided 
for the filing of a memorandum by appellant and the filing 
of an answering memorandum by appellees. It made no 
mention of a reply. In view of certain statements con- 
tained in the answering memorandum of the appellees 
which, in our opinion, are not well founded, we respect- 
fully request the Court to consider the following short 
reply to arguments raised by appellees. 
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‘The appellees’ brief completely ignores the point of the 
case, the very point which this Court asked to be covered 
in the supplemental briefs permitted to be filed herein. 
The appellant contends that the statute under review does 
not require a foreign corporation to designate a resident 
general agent as a condition of obtaining a license to im- 
port motor fuels into the District of Columbia and, far- 
ther, that if the statute be construed to impose such a 
requirement it is unreasonable, oppressive and unenforce- 
able. 


‘This Court requested that the supplemental brief herein 
be directed to the question of the proof which would be 
introduced, if a trial were had, as to the illegality of 
the statute. The appellant’s memorandum was directed 
squarely to this point and outlined numerous lines of proof 
which it would be prepared to offer in support of its case 
if permitted to go to trial. The appellees’ memorandum 
ignores this question, except for an attempted refutation 


of appellant’s statement that it is prepared to prove that 
resident general agents are entirely without purpose and 
function in the District. 


The appellees argue on page 10 of their brief that the 
resident general agent would have at least one function, 
namely, the maintenance of records in the District of 
Columbia for examination by the assessor and collector 
of taxes. In support of that argument they advert to 
Section 47-1907 of the District of Columbia Code. How- 
ever, if that section, as quoted in appellees’ brief is read 
with even a modicum of care, it will been seen that the 
quoted section is utterly and absolutely silent in respect 
of any requirement that records be maintained within the 
District of Columbia. 


Thus, the one and only substantive argument advanced 
by the appellees in support of a functional need for a 
resident general agent falls to the ground. Parenthetically, 
it may be noted that if there were a requirement that all 
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motor fuel importers maintain records in the District, such 
requirement would probably be held invalid for oppres- 
siveness and unreasonableness, considering the situation in 
which motor fuel sellers would find themselves if required 
by every jurisdiction in which they conduct business to 
maintain their records and accounts within every one of 
such numerous jurisdictions. 


Except for the exploded argument above adverted to, 
the appellees have said nothing in refutation of appellant’s 
showing in its supplementary brief of an ability to intro- 
duce various lines of proof to support its claim that the 
statute, if it be construed to require the designation of 
a resident general agent, is unreasonable, oppressive and 
illegal. 


The appellees’ memorandum cites four cases which 
may be quickly dismissed with the observation that the 
Ku Kinx Klan case and the Standard Oil Co. of Texas 
case each deals with a dismissal of a complaint for failure 


to state a cause of action, whereas dismissal herein was 
not so grounded. There is no question that an insufficient 
complaint may be dismissed on a hearing for a preliminary 
injunction, but that question is not involved here, The 
instant dismissal was made on the merits and the com- 
plaint herein has at no time been claimed to be insufficient 
nor, in law, is it insufficient. 


The Greater Kampeska Radio Corp. case and the Na- 
tional Hospital Service case cited at pages 10 and 11 of 
appellees’ brief are neither relevant nor helpful to the 
appellees. The appellees argue from these cases that the 
appellant’s past violations of law do not excuse a future 
violation of law. This completely begs the issue of the 
case which is whether or not the law itself is valid. Mani- 
festly, if the law is not valid, then there could have been 
no violations of law; and this case is brought for the 
specific purpose of testing and challenging the validity 
of the law. Furthermore, the cases would equally support 
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appellant’s contention that even if there had been prior 
compliance with the purported mandate of the statute, 
nevertheless such prior compliance would not, for the same 
reasons presented in those cases, foreclose appellant from 
challenging the legality of the statute. 


Parenthetically, it may be pointed out that, in fact, there 
has not been prior compliance by appellant in the require- 
ment of appointment of a resident general agent, and that 
it was explicitly held by the Tax Court and affirmed by 
this Court that the appellant’s insertion of its own name 
in the inquiry relative to resident general agent contained 
in the license application form neither represented the 
designation of a resident general agent nor was it, nor 
should it have been, misleading to the appellees. 


- Assuming the truth of the allegations of the complaint 
and assuming appellant’s ability to offer the proof in- 
dicated in its memorandum, both of which assumptions are 
proper in a proceeding in which not even an answer has 
been interposed to the complaint, the conclusion is clear 
that appellant is constitutionally entitled to a full trial of 
the issues herein. Nothing contained in appellees’ brief 
indicates any justification for depriving appellant of this 
universal right. 


Respectfully submitted, 


Kann K. Sprices 
504 Southern Building 
| Washington 5, D. C. 
Of Counsel: Attorney for Appellant 


Grorce H. Cottn 
Luioyvp I. Parerno 
Francis J. MuLDERIG 

60 Wall Street 

New York, New York 


Exus, Hoventon & Exxis 
504 Southern Building 
Washington 5, D. C. 
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IN THE 


United States Court of Appeals 


For tHe Districr or Cotumsia Crrcoir 


No. 13,990 


CITIES SERVICE OIL COMPANY, a Corporation, 
Appellant 


Vv. 


ROBERT E. McLAUGHLIN, ET AL., Commissioners of 
the District of Columbia and KENNETH BACK, 
Assessor for the District of Columbia, Appellees 


PETITION FOR REHEARING 


Appellant petitions this Court to grant rehearing and 
reconsideration of the affirmance by this Court of the 
District Court’s order denying appellant’s motion for an 
order restraining appellees, pendente lite, from interfering 
with appellant’s sale and distribution of motor fuel in the 
District of Columbia and dismissing appellant’s suit for 
a judgment declaring appellant to be entitled to a motor 
fuel importer’s license and for a declaratory judgment that: 


A) Section 47-1903, D.C. Code, 1951 does not require 
appellant to maintain a resident general agent in 
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the district as a condition of obtaining such a 
license, and 

_ B) That if the statute is construed to impose such 
a condition, it is void and unenforcible. 


GROUND FOR REHEARING 


It is contended by appellant that this Court by its order 
of affirmance was not in accordance with a cardinal prin- 
ciple of law—that any plaintiff presenting a legally suff- 
cient complaint is entitled to a full and fair hearing thereon 
—and that denial of such a hearing constitutes a denial 
of due process of law. 


THE FACTS 


Appellant filed a complaint in which it alleged that it is 
entitled to a motor fuel importer’s license, notwithstand- 
ing the fact that it does not have a resident general agent 
in the District of Columbia because 


A) The statute (47-1903, D.C., 1951) does not require 
that a foreign corporation applicant have such an 
agent, but merely that such agent be named in 
the application, if the corporation has one, and 

B) That the aforementioned statute, if it be construed 
to require the creation of such an agent, is void 
for unconstitutionality. 


Since appellant was obviously entitled to continue to 
do business in the District while its suit to test the 
statute was before the court, it served, with its complaint, 
a motion to restrain the defendants, pendente lite, from 
interfering with its conduct of business. The motion was 
opposed by defendants, and came on to be heard before an 
answer was interposed to the complaint. The District 
Judge denied the motion, and,—although there was no 
challenge to the sufficiency of the complaint; although the 
complaint was not found by the District Judge to be insuf- 
ficient; and although there was no prayer by the appellee 
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for dismissal of the suit—dismissed the suit on the merits. 
The District Judge after the submission and argument of 
the motion examined documents submitted by the appellee, 
and appeared to base decision thereon. These documents, 
notwithstanding the fact that they are referred to in the 
opinion of this Court and of the court below, are no part 
of the record which was before either court. The appellee 
after the hearing of the motion, moved for an order making 
these post litem documents part of the record and the 
District Judge after objection by appellant refused to 
make such an order (See Exhibit A attached hereto,—the 
proposed order which Judge Mc@uire declined to sign). 


THE DISMISSAL OF APPELLANT’S SUIT WITHOUT 
HEARING OR TRIAL ON THE MERITS AND THE AF- 
FIRMANCE THEREOF CONSTITUTES A VIOLATION 
OF DUE PROCESS OF LAW 


Before answer, without motion by the defendants, with- 
out hearing, trial or argument on the merits, and on the 
basis of proof dehors the record, appellant’s suit has 
been dismissed with prejudice and the dismissal affirmed. 
Such disposition violates the principle of due process that 
entitles every litigant to his day in court. 


(A) “He Who Decides Anything, One Party Being Unheard, 
Though He Should Decide Right, Does Wrong” ° 

Appellant sued in equity (to compel issuance of a license) 
and at law (for a declaratory judgment) to test the validity 
of a statute which the District claims imposes on appellant, 
as a foreign corporation, the obligation to appoint a resi- 
dent general agent in the District as a condition of obtaining 
a motor fuel importer’s license. The only way this suit, 
or any other suit can be disposed of, assuming the suff- 
ciency of the complaint, is by a trial or a motion directed 
to the merits, fully heard and argued. 


*L. B. Wilson Inc. v. F.C.C., 170 F. 24 798, 807 (C.C.A, D.C, 1948). 
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The motion made by appellant for an injunction pendente 
lite had only one purpose—to prevent irreparable injury 
to appellant pending trial, and it could not, as a matter of 
law, culminate in a final judgment, either for appellant or 
for appellees. Nevertheless this manifestly erroneous 
result was accomplished by the decision below and by the 


order of affirmance made by this Court. 


There was no trial and, consequently, no opportunity to 
adduce proof; there was no motion, such as a motion for 
summary judgment, which submitted the merits to the 
Court for consideration. There was not even an awareness 
by appellant that the merits of the case were being con- 
sidered by the Court, with the inevitable sequitur that 
appellant could not, and did not, have an opportunity 
to urge, and be heard on, the merits of the case. Self- 
evidently, appellant was foreclosed from answering, 
rebutting or arguing a f taken by the court 
below after argument had been closed 
on a motion which, in any even 

ned recital of 


respectful vigor, 
ntered by this Court. 


authority in Ameri 
f a 


ment, both in suppo 

puttal of the adve 

denied the appellant 

right should have been safeguarded an 
this Court. 
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As this Court stated in L. B. Wilson, Inc. v. F.C.C., supra 
(805) : 


‘It is not only not the practice of courts at the 
Common law, or indeed under the modern codes, to 
make disposition of demurrers without a hearing, 
but also no such practice would under the Constitution 
be supportable. Due process requires not only oppor- 
tunity for the presentation of evidence and the cross 
examination of witnesses but also opportunity for 
argument.”’ 


See also Moore v. California Minerals Products Corp., 
959 Pac. 2d 1005 (D.C. Cal. App. 2d, 1953) in which, in 
referring to an analogous sua sponte dismissal of an action 
the court stated: 


‘Tn our research we have not discovered another case 
in which judgment was rendered upon a point of law 
raised by the court with no warning of counsel and 
no opportunity to ward off the blow. 


‘<Blementary principles of due process support our 
conclusion that if, during a trial, the court, sua sponte, 
unearths a point of law which it deems to be decisive 
of the cause, the party against whom the decision 
impends has the same right to be heard before the 
decision is announced that he has to produce evidence 
upon the issues of fact. (Citing cases)’. 


In the last-cited case the court’s ‘‘snap’’ determination 
was made during trial; in the instant case there was a 
‘snap’? determination without trial. 


In Fountain v. Filson, 336 U.S. 681 (1947) the Supreme 
Court held that a judgment n.o.v. could not be given by 
the Court of Appeals in favor of the party who had lost 
in the District Court and who had not moved for such 
relief, because the other party would thereby be deprived 
of the opportunity to remedy the defect and argue thereon. 
In the instant case appellant not only had no opportunity 
to argue the merits, it did not even know that the merits 
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were under consideration on its motion for the temporary 
injunction. 

The action taken in the instant case is directly contrary 
to the decision of the Supreme Court in Eagle Glass € 
Mfg. Co. v. Rowe, 245 U.S. 275, 280 (1917), wherein the 
Court considered the power of the Court of Appeals to 
dismiss a suit, sua sponte, when it had before it only an 
appeal involving dissolution of a temporary injunction. 
The Court held that no such power existed in the absence 
of consent of the parties, or of an infirmity appearing 
on the face of the complaint. The Court, after pointing 
out that the temporary injunction had been dissolved 
on appeal, commented: 


‘<But the court went further, and directed a dis- 
missal of the bill. Since the cause had not gone to 
final hearing in the district court, the bill could not 
properly be dismissed upon appeal unless it appeared 
that the court was in possession of the materials 
necessary to enable it to do full and complete justice 
between the parties. Where, by consent of parties, 
the case has been submitted for a final determination 
of the merits, or upon the face of the bill there is 
no ground for equitable relief, the appellate court 
may finally dispose of the merits upon an appeal from 
an interlocutory order. (Citations omitted). 


But in this case the application for a temporary 
injunction was submitted upon affidavits taken ex 
parte, without opportunity for cross-examination, and 
without any consent that the court proceed to final 
determination of the merits. Hence there was no 
basis for such a determination on appeal unless it 
appeared upon the face of the bill that there was no 
ground for equitable relief.’’ 


- In a similar case the Supreme Court has held that it 
was error for the Court of Appeals to assume that a case 
had been submitted below as upon final hearing where 
only a motion for temporary injunction had been made. 








“*. . . Findings and rulings if now made on the 
basis of the evidence presented at the hearing on the 
application for the temporary injunction, might be 
rendered of no avail by the presentation of other 
or additional evidence when the case comes on for 
final hearing.”” Hammond v. Schappi Bus Line, 275 
U.S. 164 (1927). 


Those observations of the Supreme Court are equally 
appropriate to the instant case. The hearing on the 
temporary injunction did not purport to be and was not 
the final hearing. 


B. The Short Cut Taken by the Lower Court Summarily to 
Deal With the Merits of This Action and Dismiss the Ac- 
tion Out of Hand Has Resulted in a Total Lack of Orderly 
Procedure 


The federal rules of civil procedure make full and ample 
provision for motions directed to the pleadings or di- 
rected to the merits. In this case one motion, and one 
motion only, was presented to the lower court—the motion 
for temporary injunction. This motion was disposed of 
not only by its denial but also by the dismissal of appel- 
lant’s suit. Flowing directly from the court’s error below 
in considering the merits at all is the fact that the court 
based its decision upon records not in evidence before it. 
As appears from Exhibit A, appellant not only objected 
to the order presented to the court below seeking to include 
the prior applications in the record, but also that the court 
declined to sign such an order. Thus the decision of this 
Court is in error when it states that appellant lodged no 
objection to the consideration of those documents. 


‘‘There is no hearing when the affected party has not 
the means of knowing what evidence is offered or consid- 
ered and is not afforded an opportunity to test, explain 
or refute it.’”” Hyman v. Muller, 62 A. 2d 221 ( Sup. Ct. 
N.J., 1948). See also: I. C. C. v. Louisville & Nashville 
R. Co., 227 U.S. 88, 93. It was error for the court below 
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to base its decision on these records and it was error for 
this Court to affirm on the basis of documents not before it. 


‘Furthermore, this Court has overlooked the fact that 
the complaint herein seeks a declaratory judgment to the 
effect that the statute involved does not require the appoint- 
ment of a resident general agent and that if it is inter- 
preted to require such appointment it is void. In its 
decision this Court makes reference to the fact that it 
appears from the license application, examined dehors 
the record, that appellant had for twenty years named 
an agent in the District. What appellant did was to 
name itself and, as found by this Court in the companion 
case, District of Columbia v. Cities Service Oil Company, 
Docket No. 14238, the naming of itself “could hardly be 
taken as a declaration that the company had a resident 
general agent ....” If appellant had, in fact, named a 
resident general agent for the past twenty years in license 
applications, nevertheless, assuming appellant to be cor- 
rect in its contention that the statute does not require 
such appointment, such circumstance would be totally 
irrelevant to the issues herein, since it would show no more 
than a mistaken prior compliance by appellant with a 
non-existent requirement. 


CONCLUSION 
Tt is contended that this Court overlooked the fol- 
lowing: 
1) There was no trial or other opportunity afforded 
| appellant to offer proof in support of its case. 


2) There was no opportunity afforded appellant to argue 
the merits of the case; appellant was unaware that 
the merits were under consideration. 


3) The complaint asserts a cause of action at law for 
a declaratory judgment which this Court did not 
consider. 
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4) The decision in both courts was predicated on papers 
not in the record and, consequently, not properly 
before either court, and appellant objected thereto. 


The appellant’s assumed appointment of an agent 
in prior years is immaterial in respect of its right 
to licensure in the current year if, as a matter of 
law, appellant is correct in its contention that the 
statute does not, or legally may not, require the 
appointment of a resident general agent. 


For the foregoing reasons appellant urges that this 
petition for a rehearing be granted, the order of affirmance 
be reconsidered and withdrawn; and an order of reversal 
made which will grant appellant’s motion for a stay, 
pendente lite, and remit the parties to a fair trial. 


Respectfully submitted, 


Kautz K. Sprices 
504 Southern Building 
Washington 5, D. C. 
Of Counsel: Attorney for Appellant 


Grorce H. Coir 
Luoyp I. Parrrno 
Francis J. MuLperic 
60 Wall Street 
New York, New York 


Huis, Hovecnton & Extis 
504 Southern Building 
Washington 5, D. C. 


Certificate of Counsel 


I, Kaun Spriacs, counsel for the above-named appellant, 
do hereby certify that the foregoing petition for rehearing 
is presented in good faith and not for delay. 


Counsel for Appellant 
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Exhibit A 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1475-’57 
Crrres Service Om Company, Plamiiff, 
v. 
Rosert BE. McLaveuuin, er au., Defendants. 


ORDER 


‘Upon consideration of the oral motion of counsel for 
defendants to correct the record on appeal in the above- 
entitled cause by including as a part thereof plaintiff’s 
applications for license as a motor fuel importer in the 
District of Columbia for the years 1939 through 1951 in- 
clusive, and the years 1954 through 1956 inclusive, and for 
leave to file with the Court photostatic copies of said 
applications in lieu of the originals thereof, and author- 
izing the Clerk of this Court to certify and transmit said 
documents to the Clerk of the United States Court of 
Appeals for the District of Columbia Circuit as a supple- 
mental record on appeal, and it appearing to the Court 
that the applications referred to were examined and con- 
sidered by the Trial Judge and are referred to in the 
memorandum opinion filed herein, it is by the Court, this 

day of August, 1957, 


ORDERED: 


1. That the oral motion of the defendants to correct the 
record on appeal by including as a part thereof plaintiff’s 
sworn applications for license as a motor fuel importer in 
the District of Columbia for the years 1939 through 1951 
inclusive, and the years 1954 through 1956 inclusive, be, 
and the same is hereby, granted. 
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2. That the defendants are hereby granted leave to file 
with the Clerk of this Court photostatic copies of said 
applications in lieu of the originals thereof. 


3. That the Clerk of this Court certify and transmit said 
documents to the Clerk of the United States Court of 
Appeals for the District of Columbia Circuit as a supple- 
mental record on appeal in the above-entitled cause. 


Ellis, attention of Walter M. King, Jr., 
“ ap prep e Washington 5, D. C., 
23% day of August, 1957. 


Assistant Corporation Counsel, D. C., 
Of Counsel for Defendants, 
Building, 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO» 14,061. 


LESLIE F. WOODARD, 
Appellant, 


UNITED STATES OF AMERICA, 
Appellee. 


APPELLANT! S REPLY BRIEF 


7 res 290 14s SR oe 


Appellee, in its brief makes no attempt to justify the series of illegal 


searches and seizures in this case. Appellee argues that because federal officers 


did not participate in the illegal. searches and seizures, the evidence was admiss- 
ible in the (federal) District Court. Appellee cites a host of cases standing for 
the proposition that evidence seized in violation of the Fourth Amendment by State 

officers is admissible in a federal criminal trial where there was no participation 
by federal officers in such searches and seizures.e 

In this case, however, we have searches and seigures which were not only made 
in violation of Amendment IV. but which were illegal under the law in the state 
herein the searches and seizures were accomplished and the seized evidence was in~ 
s imigsible in the courts of that state. None ef the cases cited by appellee treat 
of this question. 

EVIDENCE SEIZED BY STATE OFFICERS NOT ONLY IN VIOLATION OF AMENDMENT 
IV., BUT ALSO IN VIOLATION OF THAT STATE'S LAWS AND INADMISSIBLE IN 
THE STATE'S COURTS; IS INADM.SSIBLE IN A FEDERAL COURT. 

Under the authority of the decision of the Galifornia Sdpreme Court in Cali- 
fornia ve Cahan, Lu Cals2deh3h3 282 Ps2de9053 50 A, L.Re2d0513, the searches and 
seizures by the California police officers herein were illegal in California and 
inadmissible in the courts ef the state of California. If the searches and seizures 


had not also been in violation of the Fourth Amendment, a federal court might pessi- 














bly admit their fruits, but here we are confronted with the facts in bold relief: 
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4 Gahan, supra, not only were the seizures illegal in California but the evi~ 


dg ee. mould, not be admitted in the California co 

Can 4t be said that a federal court would admit evidence seized illegally ab 
initio by state officers in violation of the laws of their state when such evidence 
would be inadmissible under the state's laws and would be inadmissible in a federal 
court if seined by federal officers under tlie same circumstances, simply because the 
Fourth Anendnenst is not a limitation upon powers of state officers? 

Tn United Sta tes Ve Rabingwits, 339 U.5a56, Mr) Justice Black in his conourr- 

ing opinion advances the theory that the Federal Exclusionary rule is not commanded 
by the Fourth Amendmént but is a judicially created rule of evidence. He stated at 


page 663 


ttrypdano ve United States, 33 U.S.699, was decided on the 
wnarttocteted premise tha» the Fourth Amendment of itself 
barred the point of Evidence Obtained by what the Court con- 
sidered an ‘unreasonable' search. I dissented in that case. 
Later concurring in Wolf ve Colorado, 338 U.Se25, 39-0, I 
stated my agreement with the ‘plain implication' of the "Wolf 
opinion that the Federal exclusionary rule is not a command 
of the Fourth Amendment but is a judicially created rule of 
evidence which Congress might negate. In the light of the 
Wolf case, the Trupiano rule is not a Constitutional command, 
but rather an evidentiary policy adopted by this court in the 
exercise of its supervisory powers over federal courts. Cf. 
McNabb v, United States, 318 U.S.332-" 


Mr. Justice Jaekson, speaking for the majority in Irvine ve California 37 U.S. 
128; 98 Lsedis6i, affirming the Aecisi¢n of the California court (113 Cal.App.2d. 
11605. 28. P.2d.302,, rendered: before the Cahan decision, supra) had this to say: 
“the deeieion 4n Wo we Colorado, 338 U.S.25, 27, 93 Leeds 
1203, 9, 9 ae stabi 


1962, oF the first time established that 
opr vacy against arbitrary intrusion 


ath, artis 

i “a8 ¥ fe 7=* 
vate i< ae 
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eent! “Tips e 


ate poticot fe ou eed Tn tag” concopt £ cee process _ ound 


Judge Traynor in writing ‘the opliten at the, cetstorna ¢ puprome Court in Bank 
in Salitornta ve Gahan, Lb 0a. 24.133 282 Ps 24.908} 50 Ne LeRe2de519° quoted the 
Love. pageare from the WOLF case, supra, and in a discussion of Invine Ye Gali< 
Ende, an? 25.1283 98 Lied.561, had this to gay concerning Irvinet | 


WNot only was the court closely divided but Justice Jackson 
felt it. ‘appropriate to declare for the majority: ‘Now. that 
_. the WOLF doctrine (the. guarantee of the ‘Fourth: Amendment is 
enforceable ‘against. the states through. the Due Process’ Clause 
- ‘of the: Fourteénth).4s.kriown to them, state courts may wish 
further .t6 recbnsider ‘their: evidentiary rules. But. to ipset 
istate convictions even before the states have had adequate 
*-epportunity to adopt or reject the (exclusionary). rule would 








_  -be-an- unwarranted: use of federal. power» “Out UeS. at page 
ie UBUs- ey Lede: ay page S70 ccsee"-- 





the United States 
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The California Supreme Court then held, Nevidence obtained in violation of the, 


constitutional guarantecs is inadmissible" and overruled all California cases hold- 
ing to the contrary se We come now to the reason why the California Court made such 
an about-face. and adopted the federal exclusionary rule. This is important because 
California reaches this result for causes aifferent from those advanced in federal 


courts for the exclusionary rules Judge Traynor set forth the reasons in this 


fashion: 


tWe have been lusion because 
other remedies compliance 
3 __with the const 

officers with the atte 

the old rule have been con 

in, and in effect condones 

enforcement ee aeriieenee 


ngranted that the adoption of the exclusion ‘ 
not prevent all roel Soarches and SeLZUres, V-Giil dis- 
gourage uneMe*  — 

In its prief the government tacitly admits that the series of searches and 
seizures in this case were 4liegal, but argues that one could not predict action 
of the California court as to the admissibility of the fruits of the illegal 
searches and seizurese In support of this very curious reasoning the government 
quotes from Judge Traynor's opinion in the Cahan case, supra (Bre 10), However, 
the continuation of that quotation demonstrates the fallacy of the government! § 


arguments 


",,5eeUnder the circumstances clusion=- 
d not int criminal 
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overning 8¢ 
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Following the Gahan decision in Aprils 1955 California adopted an exclusion- 





ary rule that is much more 4nclusive by far shan the federal rules 





now, and on date of the 4v1legal searches and soizures herein complained of, re- 
fuses to admit evidence 4llegally obtained and unlike the Lower federal court rule, 
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_ -——s«* Meanwhile pursuant to the sugg2stion of the United States 
Supreme Court, we have reconsidered the rule we heretofore 
followed that the uhbohstitutional methods by which evidence 
is obtained does hot affect its aamissibility and have care- 
fullv weighed the various arguments that have been advanced 
for and against the rule. It bears emphasis that in the ab~ 
scence of a holding by the United States Supreme Yourt that 
the Due Process Clause requires exclusion of unconstitution- 
ally obtained evidence, whatever rule we adopt, whether it 
excludes or admits the evidence will be a judicially declar- 
ed rule of evidence. See: McNabb v. Unite ates eSe 
330} On bee Vv. United States 303 UeS.7h7; 96 L.ede1270." 

The California Supreme Court then held, "evidence obtained in violation of the 


constitutional guarantees is inadmissible" and overruled all California cases hold- 
ine to the contrary, Wa come now to the reason why the California Court made such 


an about-face. and adopted the federal exclusionary rule. This is important because 
California reaches this result for causes different from those advanced in federal 


courts for the exclusionary rules Judge Traynor set forth the reasons in this 


fashion: 


"We have been compelled to reach that conclusion because 
other remedies have completely failed to secure compliance 
with the constitutional provisions on the part of police 
officers with the attendant result that the courts under 
the old rule have been constantly required to participate 
in, and in effect aondone, the lawless activities of law 
enforcement OffICErs.cccondcececececesScodgrensoevesssarss 
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"Granted that the adoption of the exclusion rule will 
not prevent all illegal searches and seizures rf Will dis- 
i114. Go) ok, a i tela ete miu aa mea 


In its brief the government tacitly admits that the series of searches and 
seizures in this case were illegal, but argues that one could not predict action 
of the California court as to the admissibility of the fruits of the illegal 
searches and seizurese In-support of this very curious reasoning the government 
quotes from Judge Traynor's opinion in the Cahan case, supra (Br. 10). However, 
the continuation of that quotation demonstrates the fallacy of the government's 


arguments. 


"...e.Under the circumstances the adoption of the exclusion~ 
ary rule need not introduce confusion into the law of criminal 
procedure. Instead it opens the door to the development of 
workable rules governing searches and seizures and the issurance 
of warrahts that will protect both the rights guaranteed by 
the constitutional provisions and the interest of society in 
the suppression of crime." Cahan case, supra. 


Following the Cahan decision in April, 1955, California adopted an exclusion- 
ary rule that is much more inclusive by far than the federal rule. In California, 





now, and on date of the illegal searches and soizures herein complained of, re- 


fuses to admit evidence illegally obtained and unlike the lower federal court rule, 
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“Meanwhile pursuant to the suggestion of the United States 
Supreme Court, we have reconsidered the rule we heretofore 
followed that the uhoohstitutional methods by which evidence 
is obtained does not affect its aamissibility and have care- 
fully weighed the various arguments that have been advanced 
for and against the rule. It bears emphasis that in the ab~ 
scence of a holding by the United States Supreme Yourt that 
the Due Process Clause requires exclusion of unconstitution- 
ally obtained evidence, whatever rule we adopt, whether it 
excludes or admits the evidence will be a judicially declar- 
ed rule of evidence.* See: McNabb v. Unite ates ee 
33203 On Lee Vv» United States 343 UeS.7h7; 96 L.ed.1270." 

The California Supreme Court then held, “evidence obtained in violation of the 


constitutional guarantees is inadmissible” and overruled all California cases hold- 


ing to the contrary, We come now to the reason why the California Court made such 
an about-face and adopted the federal exclusionary rule. This is important because 
California reaches this result for cavses different from those advanced in federal 


courts for the exclusionary rule. Judge Traynor set forth the reasons in this 


fashion: 


"We have been compelled to reach that conclusion because 
other remedies have completely failed to secure compliance 
with the constitutional provisions on the part of police 
officers with the attendant result that the courts under 
the old rule have been constantly required to participate 
in, and in effect condone, the lawless activities of law 
enforcement OffICSYS. ccccsccecercdecesSeergrensesvecsserss 
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"Granted that the adoption of the exclusion rule will 
not “BESVeNE BLE TLISaal- searches ana Seizures, it Will dis@- 
courage theme"* ~~: 

In its brief the government tacitly admits that the series of searches and 
seizures in this case were illegal, but argues that one could not predict action 
of the California court as to the admissibility of the fruits of the illegal 
searches and seizurese In-support of this very curious reasoning the government 
quotes from Judge Traynor's opinion in the Cahan case, supra (Bre 10). However, 
the continuation of that quotation demonstrates the fallacy of the government's 


arguments 


".,..e.Under the circumstances the adoption of the exclusion- 
ary rule need not introduce confusion into the law of criminal 
procedure. Instead it opens the door to the development of 
workable rules governing searches and seizures and the issurance 
of warrahts that will protect both the rights guaranteed by 
the constitutional provisions and the interest of society in 
the suppression of crime." Cahan case, supra. 


Following the Cahan decision in April, 1955, California adopted an exclusion- 
ary rule that is much more inclusive by far than the federal rule. In California, 





now, and on date of the illegal searches and seizures herein complained of, re- 
fuses to admit evidence illegally obtained and unlike the lower federal court rule, 
«39 





the exclusion is not dependant upon the fact that the defendant, (1) had no interest 


iin the property seized or the premises searched (2) was not the person aggrieved or 


'3) that the constitutional rights of defendant had been violated. California taker 
she view that if the evidence was obtained by unlawful or illegal means it is inad- 
missible in any criminal trial. The California Supreme Court recognized this dis- 
tinction in People of California v. Martin, 45 Cal,2d.755; 290 P.2d.855 (195%) and 
explained the new California rule in light of the Cahan dicision supra: 
"eeeeethe rule of the lower federal courts is based on the 

theory thas the evidence is excluded to provide a remedy for 

& wrong done to the defendant, and that accordingly, if the 

defendant has not been wronged he is entitled to no remedy.. 

eeein adopting the federal exclusionary rule, however, (the 


court held) that it could not be justified on tiat theory. 
People ve Gahan, 4h Cal.2d.43h,l3; 282 P.2d.905, and based 


s decision on the ground that other remedies have complete~ 
ly failed to secure compliance with the constitutional pro~ 
visions..on the part of police officerseses.'! 

For other California cases following Cahan and/or Martin, See: 
nooPte Ve Kitchens (1956) Cal.2d. 3 29h P. 2d. 17. 


O Ve Superior Court (1956) ___. Ale2de 29, 
e2delde 


People ve Berger (1955) hh Cal.2d.h593 282 P.2d.509. 
The federal exclusionary rule has been adopted in the Distridt of Columbia, 
laska, Hawii, and by 21 states: California, Delaware, Florida, Idaho, Illinois, 

Kentucky, Michigan, Mississippi, Missouri, Montana, North Carolina, Oklahoma, 
Oregon, South Dakota, Tennessee, Texas, Washington, Wisconsin, Wyoming, and by 
statute in Rhode Island, and in Maryland, by statute as to certain crimes. 

It appears also that because of the decision Wolf v. Colorado, 338 U.S.25; 
93 L.ede1782, and Irvine v. California, 3h7 U.S.; 98 Leede561, the theory that evi- 
dence illegally seized by state officers may be admitted in federal criminal trial 
because the Fourth Amendment places no limitation upon the powers of state officers 
can no longer be justified. In an annotation contained in 50 A.L.R.2d.573, the 
note writer says: "The view that evidence obtained by state officers entirely on 
their own account will not be excluded in a federal criminal prosecution even 
though obtained during a search which, if conducted by federal officers, would 
have violated the Fourth Amondment's prohibition of unreasonable searches and 
seizures, has been sometimes restcd on the ground that the Fourth Amendment is not 


applicable to a search by state officers. However, this basis of the rule was 





sendered somewhat doubtful by the holding of the United States Supreme Court in 





‘lise 





Wolf ve Colorado (199) 338 U.Se253 93 Leed.1782, that the Fourth Amendment's pre- 
hibition of unreasonable searches and seizures is enforceable against the state 
through the Fourteenth Amendmen te" 

So even if California's lawe did permit introduction of illegally seized evi- 
dence, there would be a serious question as to whether or not such introduction 
would violate provisions contained in Amendment IV. and applied to the state through 
Amendment XIV. But there can be no doubt but that the evidence herein was illegally 
seized. under the lth Amendment and under the laws and constitution of California. 

It is equally clear that under the Martin decision supra the evidence could not be 
admitted in a California court.NO case in point has been fitting ae circumstances 
of this case (except possibly Lustig vw. United States, 336 UeSe7h, which will be 

soussed hereinafter). Appellant's position, however, is logically unassailable. 
‘nee the evidence seized by the California officers could not be introduced in the | 
California Courts, and while at the same time if it had been seized by federal offi- 
cers it could not be admitted in a federal court, the California officers cannot by 
device of delivering such evidence to federal officers and appearing themselves in 
a federal court to testify in relation thereto, legitimize the evidetos in a federal 
court. If that were so, the both Article 1 = Section 19 of the California Consti- 
tution and Amendrent IV. of the United States Constitution would surely. be held at 
naught and of no avail: 

In Wolf v. United States, 338 U.S.25; 93 L.ed.1782, the Supreme 

Court decided that in a prosecution in a STATE Court for a STATE 
crime the Fourteenth Amendment does not prohibit admission of evidence 
secured by unreasonable search and seizure. WOLF was decided June 27, 
1949. On that very same day the Supreme Court decided Lustig v. 
laited States, 338 U.S.74; 93 L.ed.1819. The question in Lustig was 


| ether evidence seized by state officers in violation of Amendment 


hv. was admissible in a federal prosecution. The majority opinion 
i 


written by Mr. Justice Frankfurter held that the evidence was admiss- 
ible because there was federal participation in the search and seizure. 
In the majority opinion. the question as to whether or not the evidence 


would be admissible in the absence of federal participation was LEFT 





Oe 





be suppressed, not because of the fact of federal participation in 
the search and seizure but on the premise that the evidence should be 
suppressed even if the search had_ been made solely by state officers 
without federal participation. + Mr. Justice Murphy wrote a separate 


concurring opinion in which he was joined by Justices Douglas and 
Rutledge, iniwhich he stated:" In my opinion the important consider- 
ation is the presence of an illegal search. Whether state or federal 


officials did the searching is of no consequence to the defendant, 
and it should make no difference to us." 


Thus it is seen that four of the five justices who constituted 
the majority in Lustig take the view that insofar as the admission of 
evidence secured in violation of Amendment IV. in a federal court is 
-oncerned such evidence is not admissible even though the seizure was 
.zcomplished by state officers without participation by federal offi- 
cers; the fifth, Mr. Justice Frankfurther, who wrote the majority 
opinion, left open the question as to the result to be reached in 
event of non-participation by federal officers. It would appear, 
therefore, that evidence secured by methods employed in the instant 
case would very probably be ruled inadmissible in a federal prosecu- 
tion by the Supreme Court. Appellant, therefore, says that Lustig is 
an authority for the proposition that evidence secured in violation 
of Amendment IV. by state officers is inadmissible in a federal crimi- 
nal trial. 


CONCLUSION 


For reasons aforesaid, and because of reasons advanced in appell- 
ant's brief, appellant urges this Court to reverse the judgment of 


1e Court below, 


e Long Harris 
Attorney for Appellant 
1901 Eleventh Street, N. W. 
Washington l, D. C. 
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Hee ce Biack concurred on the basis of his dissent in Feldman Ve 


332 U.S.487, 494. 





